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INTRODUCTION

These mode ingtructions have been prepared to help judges communicate more effectively with
juries. The Manua is meant to provide judges and lawyers with modes of clear, brief and smple
indructions caculated to maximize juror comprehension. They are not intended to be treated as the only
method of ingructing properly ajury. See United Statesv. Ridinger, 805 F.2d 818, 821 (8th Cir. 1986).
"The Modd Indructions, . . . are not binding on the digtrict courts of this circuit, but are merdly hepful
suggestionsto asss the didrict courts™ United States v. Norton, 846 F.2d 521, 525 (8th Cir. 1988).

Every effort hasbeen madeto assure conformity with current Eighth Circuit law; however, it cannot
be assumed that dl of these mode ingtructions in the form given necessarily will be gppropriate under the
facts of aparticular case. The Manua covers issues on which indructions are most frequently given, but
because each case turns on unique facts, instructions should be drafted or adapted to conform to thefacts
in each case.

In drafting ingtructions, the Committee has attempted to use Smple language, short sentences, and
the active voice and omit unnecessary words. We havetried to use plain language because giving the jury
the statutory language, or language from appellate court decisions, is often confusing.

It is our position that ingtructions should be as brief as possible and limited to what the jury needs
to know for the case. We aso recommend sending a copy of the ingtructions as given to the jury room.

Counsd are reminded of the dictates of Civil Rule 51 which provides "[n]o party may assgn as
error the giving or the fallure to give an ingtruction unless that party objects thereto before the jury retires
to congder its verdict, Sating distinctly the matter objected to and the grounds of the objection.”

The Committee expresses its gppreciation to al members of the subcommittee, whose diligent
research and commitment to this project are essentid in continuing to revise current ingtructions and draft
new ones. Speciad thanks must go to Kay Bode, secretary to the Honorable William A. Knox, who has
typed, retyped, corrected, edited and revised the drafts on numerous occasions. Her dedication to detail,
careful screening of drafts, and comparison of various drafts have been essentid in the production of these
indructions.



HOW TO USE THESE INSTRUCTIONS

Like the Eighth Circuit Mode Crimind Jury Ingructions, these civil jury indructions have been
arranged with an awarenessthat judgesfollow different practiceswhen it comesto jury indructions. Some
judges send afull set of written ingtructions into the jury room after they have been read in open court.
Other judges aso provide jurors with written copies of the ingtructionsto follow asthey are read from the
bench. Still other judges prefer not to provide the jury with any written indructions. These civil jury
ingtructions have been arranged and drafted to accommodate any of these varying practices.

Modd Ingtruction 1.01 is agenerd indruction whichisintended to givejurorsan overview of their
duties and trid procedures during thetrid. It should be given at the commencement of thetrid (after the
jurors are sworn and before opening statements). Modd Instruction 1.01 incorporates matters which are
aso addressed in Modd Ingtructions 3.02 (Judge's Opinion) and 3.03 (Credibility of Witnesses). The
Committee recommends that the generd ingtructions which are given at the outset of the tria (Mode
Ingtructions 1.01 - 1.06) and those given during the middie of trid should not be repeated a the time the
case is submitted to the jury, and should not be sent in writing to the jury room. Those generd matters
which are necessary to the jury'sfina deliberations are again repesated in Modd Instructions 2.01 - 2.11,
and 3.01 - 3.07.

The Committee recognizes that varying burden-of-proof formulations are used in different
juridictions.  Judges and lawyers often are accustomed to using the burden-of-proof instruction found in
the pattern civil jury instructions adopted by their particular states. See, for example, Arkansas Model
Instructions, No. 202; lowa Civil Jury Ingtructions, No. 100.3; Minnesota Pract. JG 1, 8§ 70; Missouri
Approved Instructions, No. 3.01; Nebraska Jury Ingtructions, Nos. 2.12A and 2.12B; North Dakota
Pattern Civil Jury Instructions, § 40; South Dakota Pattern Jury Instructions, 88 21.01. Modd Instruction
3.04 is a burden-of-proof ingruction which is intended to accommodate the various formulations.
However, the Committee recognizesthat ajudge may prefer to use the burden-of-proof formulation which
isaccepted in hisor her state. If such a burden-of-proof ingruction is used, the dement/issue ingtructions
must be modified accordingly.

The Committee recommendsthat written instructionswhich areto be sent into thejury room should
be numbered, in the order given, or accurately titled without numbering. If a"titling” method is used, the
judge should be aware that the titles used in these ingtructions were not designed for such use and that an
gopropriately "neutral” method of expressionshould be used. Such ingtructions should aso befree of any
extraneous notations: for example, the mode ingtruction number, the identity of the submitting party,
committee notes, any notes by the court, and other such notations, should not appear on the written
ingructions given to the jury.
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1. PRELIMINARY INSTRUCTIONS FOR USE AT COMMENCEMENT OF TRIAL
Introductory Comment

These preliminary ingtructions should be read to the jury a the commencement of trid. They need
not be submitted in written form even if other indructions are given in written form & the time the case is

submitted to the jury.

1 1.00



Preliminary Instructionsfor Use at Commencement of Trial

1.01 GENERAL: NATURE OF CASE; BURDEN OF PROOF;
DUTY OF JURY,; CAUTIONARY

Ladies and gentlemen: | will take afew moments now to give you some initid instructions about
this case and about your duties as jurors. At the end of thetrid | will give you further ingructions. | may
aso giveyouindructionsduring thetrid. Unless| specificaly tell you otherwise, dl such ingructions- both
those | give you now and those | give you later - are equally binding on you and must be followed.

Thisisadivil case brought by the plaintiff[s] againgt the defendant[s]. The plaintiff[g] dlegeg] that
the defendant([s] 1 The defendant[s] deny[ies] that dlegation. [If defendant has a
counterclam or affirmative defensg, it should be stated here]] It will be your duty to decide from the

evidence whether the plaintiff[s] is[are] entitled to averdict againgt defendant[s]. From the evidence you
will decide what the facts are.  You are entitled to congder that evidence in the light of your own
observations and experiencesin the affairs of life. Y ou will then apply those factsto thelaw which | give
you in these and in my other ingtructions, and in that way reach your verdict. Y ou are the sole judges of
the facts, but you must follow the law as stated in my ingtructions, whether you agree with it or not.

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. Y ou may bdieve dl of what awitness says, or only part of it, or none of it.

Indeciding what testimony to believe, consider thewitnesses intelligence, their opportunity to have
seenor heard thethingsthey tetify about, their memories, any motivesthey may havefor testifying acertain
way, their manner while testifying, whether they said something different at an earlier time, the generd
reasonableness of their testimony and the extent to which their testimony is congstent with other evidence
that you believe.

Do not dlow sympathy or prgudice to influence you. The law demands of you a just verdict,
unaffected by anything except the evidence, your common sense, and the law as | giveit to you.

Y ou should not take anything | may say or do during the trid as indicating what | think of the
evidence or what | think your verdict should be.

2 1.01



Preliminary Instructionsfor Use at Commencement of Trial

Noteson Use

1 A short, smple statement of the matter in controversy should be stated here.

3 1.01



Preliminary Instructionsfor Use at Commencement of Trial

1.02 EVIDENCE; LIMITATIONS

| have mentioned theword "evidence." "Evidence' includesthetestimony of witnesses, documents
and other things received as exhibits; any factsthat have been stipulated - that is, formally agreed to by the
parties; [and any facts that have been judicidly noticed - that isfactswhich | say you must accept astrue]*

Certain things are not evidence. | will list those things for you now:

1. Statements, arguments, questions and comments by lawyers are not evidence.

2. Objections are not evidence. Lawyers have a right to object when they believe
something isimproper. Y ou should not be influenced by the objection. If | sustain an objection
to a question, you mugt ignore the question and must not try to guess what the answer might have
been.

3. Testimony that | strike from the record, or tell you to disregard, is not evidence and
must not be considered.

4. Anything you see or hear about this case outsde the courtroom isnot evidence, unless
| specificdly tell you otherwise during the tridl.

Furthermore, aparticular item of evidence is sometimes received for alimited purpose only. That
is, it can be used by you only for one particular purpose, and not for any other purpose. | shal tell you
when that occurs, and ingtruct you on the purposes for which the item can and cannot be used. [You
should aso pay particularly close attention to such an instruction, because it may not be available to you
in writing later in the jury room.)?

Hndly, some of you may have heard the terms "direct evidence' and "circumstantid evidence.”
Y ou are ingructed that you should not be concerned with those terms, since the law makes no digtinction

between the weight to be given to direct and circumstantia evidence.
Noteson Use
1 In many cases, the judge is not requested to take judicia notice of facts. Therefore, this phrase

is left as an option for the situationsin which the judge ether anticipates that the court will be called upon
to take judicid notice of facts, or in which the judge routindly prefers to advise the jury of the effect of

4 1.02



Preliminary Instructionsfor Use at Commencement of Trial

judicid notice. The judge may want to wait to ingtruct the jury about the effect of judicia notice until such
time judicid notice istaken of aparticular fact. See Mode Instruction 2.04.

2 For optiona usein those cases where the fina instructions are to be sent to the jury room. The

need for alimiting indruction, of course, often arises without prior warning, making the submisson of a
formd, written ingruction impracticdl.
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Preliminary Instructionsfor Use at Commencement of Trial

1.03 BENCH CONFERENCES AND RECESSES

During the trid it may be necessary for me to talk with the lawyers out of your hearing, either by
having a bench conference here while you are present in the courtroom, or by caling arecess. Please
undergtand that while you arewaiting, weareworking. The purpose of these conferencesisto decide how
certain evidence is to be treated under the rules of evidence, and to avoid confusion and error. We will,

of course, do what we can to keep the number and length of these conferences to a minimum.

6 1.03



Preliminary Instructionsfor Use at Commencement of Trial

1.04 NO TRANSCRIPT AVAILABLE [NOTE-TAKING]

Attheend of thetrid you must make your decision based onwhat you recdl of the evidence. You
will not have awritten transcript to consult, and it may not be practical for the court reporter to read [play]*
back lengthy testimony. Y ou must pay close atention to the testimony asit is given.

[1f you wish, however, you may take notesto help you remember what witnesses said. If you do
take notes, please keep themto yoursdlf until you and your fellow jurors go to the jury room to decidethe
case. And do not let note-taking distract you so that you do not hear other answers by the witness]

[When you leave at night, your notes will be secured and not read by anyone.]?
Committee Comments

Both the unbracketed and bracketed portions of this instruction are optional. The unbracketed
portion may help keep jurors atentive and may discourage requests for lengthy readbacks of testimony.
The practice of restricting the reading back of testimony isdiscretionary. United Statesv. Ratcliffe, 550
F.2d 431, 434 (9th Cir. 1976).

There is some controversy over the subject of juror note-taking. See United States v. Darden,
70 F.3d 1507, 1536-37 (8th Cir. 1995). Itiswithinthe discretion of thetria judgeto permit the practice.
United Sates v. Anthony, 565 F.2d 533, 536 (8th Cir. 1977), cert. denied, 434 U.S. 1079 (1978);
United States v. Rhodes, 631 F.2d 43, 45 (5th Cir. 1980).

If note-taking is permitted, an ingtruction should be given concerning the use of notes during
deliberations. United States v. Rhodes, 631 F.2d at 46 n.3.

See Ninth Circuit Manual of Model Jury Instructions - Criminal, Ingtructions 1.9 and 1.10
(West 1997). See also 3 Edward J. Devitt, et d., FEDERAL JURY PRACTICE AND INSTRUCTIONS:. Civil
§870.08 & 70.09 (4th ed. 1987); Federa Judicia Center, Pattern Criminal Jury Instructions 8 (1988)
U.S. Eleventh Circuit Pattern Jury Instructions - Civil Cases, Preliminary Ingructions Before Trid
(West 1990); United Statesv. Rhodes, 631 F.2d at 46 n.3. See generally West Key # " Crimina Law"
855(1).

Thisingructionissmilar to Modd Ingtruction 1.06, Manual of Model Criminal Jury Instructions
for the Eighth Circuit.
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Noteson Use

! Usethe word "play” if dectronic recording system is used and testimony will be "played" back
rather than read back to thejury.

2 The court may wish to describe the method to be used for safekeeping. In ahigh profile case,
the court may want to give some additiond cautionary instructions.



Preliminary Instructionsfor Use at Commencement of Trial

1.04A QUESTIONSBY JURORS'

[Whenattorneys have finished their examination of awitness, you may ask questions of thewitness
(describe procedure to be used here).? If the rules of evidence do not permit a particular question, 1 will

s0 advise you. Following your questions, if any, the atorneys may ask additiond questions]
Committee Comments

Some judges permit jurorsto ask questions of witnesses during the course of both civil and crimind
trids. The advantage of this practice is that jurors become more involved in thetrid proceedingsand are
permitted to address their particular concerns with respect to the issues. See Hener and Penrod,
Increasing Jurors Participation with Jury Notetaking and Question Asking, 12 Law & Human
Behavior 231 (1988). See United States v. Johnson, 914 F.2d 136 (8th Cir. 1990) for a summary of
Eighth Circuit opinions on the subject. The court gpplied their typica "abuse of discretion” standard of
review to questions to which objections were made and the "plain error” rule to questions to which no
objections were made. Some perceive dangersin the practice and have criticized it. See United States
v. Johnson, 892 F.2d 707 (8th Cir. 1989) (concurrence by Lay, Chief Judge); United States v. Land,
877 F.2d 17, 19 (8th Cir. 1989); United States v. Polowichak, 783 F.2d 410, 413 (4th Cir. 1986);
DeBenedetto v. Goodyear Tire & Rubber Co., 754 F.2d 512, 516 (4th Cir. 1985). The decison to
permit questions by jurors, and the procedures employed to control such questions, should be |eft to the
sound discretion of thetria judge. Although the Committee makes no recommendation on whether jurors
should be allowed to question witnesses, the Eighth Circuit strongly discouraged the procedure. The court,
inUnited Statesv. Welliver, 976 F.2d 1148 (8th Cir. 1992),cert.denied, 507 U.S. 1004 (1993), stated:
"[n]evertheless, we state once again that we have strong concerns about juror questioning of witnesses. .
.. (Citations omitted.) These decisonsin which seven, now eight, of the judges of this court have joined
makeit evident that juror interrogation of witnesses presents substantid risk of reversal and retrid. Where
arecord is properly made and the record permits a concluson that prejudice occurred, this will be the
inevitable result.”

Noteson Use

! This ingtruction may be used if the court permits questioning of witnesses by jurors. Vaious
procedures have been used for handling jurors questions. Some judges require that the questions be in
writing, while others permit the jurors to state their questions ordly. The procedure employed for taking
jurors questions, consdering objections, and posing the questions should be eft to the discretion of the
judge. The jury should be advised of the procedure to be used.

9 1.04A
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2 Different methods have been used. For example:

(1) When attorneys havefinished their examination of awitness, you may submit awritten
question or questionsiif you have not understood something. | will review each question with the
attorneys. Y oumay not receive an answer to your question because | may decidethat the question
is not proper under the rules of evidence. Even if the question is proper, you may not get an
immediate answer to your question. For instance, a later witness or an exhibit you will see later
inthetrid may answer your question.

(2) Mo of the testimony will be given in response to questions by the attorneys.
Sometimes | may ask questions of awitness. When the attorneys have finished ther questioning
of awitness and | have finished mine, | shal ask you whether you have any questions for that
witness. If you do, direct each of your questionsto me, andif | decidethat it meetsthelegd rules,
| shdl ask it of the witness. After al your questions for a witness have been dedlt with, the
attorneys will have an opportunity to ask the witness further about the subjects raised by your
questions. When you direct questionsto meto be asked of the witness, you may state them ether
ordly or inwriting.

(3) The court will permit jurors to submit written questions during the course of thetrid.
Such questions must be submitted to the court, but, depending upon the court's ruling on the
questions, the court may not submit them to the witness. The court will endeavor to permit such
questions at the conclusion of awitness testimony.

10 1.04A
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1.05 CONDUCT OF THE JURY

Findly, to insure fairess, you as jurors must obey the following rules:

First, do not talk among yourselves about this case, or about anyone involved with it, until the end
of the case when you go to the jury room to decide on your verdict.

Second, do not talk with anyone el se about this case, or about anyoneinvolved withit, until thetria
has ended and you have been discharged asjurors.

Third, when you are outside the courtroom, do not |et anyonetell you anything about the case, or
about anyone involved with it [until the trial has ended and your verdict has been accepted by me]. If
someone should try to talk to you about the case [during the trid], please report it to me.

Fourth, during thetria you should not talk with or speak to any of the parties, lawyersor witnesses
involved in this case - you should not even passthe time of day with any of them. It isimportant not only
that you do justicein this case, but that you aso give the gppearance of doing justice. If aperson from one
sde of the lawsuit sees you talking to a person from the other side - eveniif it issmply to passthe time of
day - an unwarranted and unnecessary suspicion about your fairnessmight bearoused. If any lawyer, party
or witness does not pesk to you when you pass in the hdl, ride the evator or the like, remember it is
because they are not supposed to tak or vist with you ether.

Fifth, do not read any news stories or articles about the case, or about anyone involved with it,
or listen to any radio or television reports about the case or about anyone involved with it. [In fact, until
the trid isover | suggest that you avoid reading any newspapersor newsjournasat dl, and avoid listening
toany TV or radio newscasts at dl. | do not know whether there might be any news reports of this case,
but if there are you might inadvertently find yoursaf reading or listening to something before you could do
anything about it. If you want, you can have your spouse or afriend clip out any storiesand set them aside
to give you after thetria isover. | can assure you, however, that by thetimeyou have heard the evidence
in this case, you will know more about the matter than anyone will learn through the news media]*

Sixth, do not do any research or make any investigation about the case on your own.

11 1.05
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Seventh, do not make up your mind during the trid about what the verdict should be. Keep an
open mind until after you have gone to the jury room to decide the case and you and your fellow jurors
have discussed the evidence.

Committee Comments

A smilar instruction should berepested before thefirst recess, and asneeded before other recesses
(for example, before a weekend recess). See Modd Ingruction 2.01 for a form of ingtruction before
recesses. See also indructions relating to recesses.

SeeNinth Circuit Manual of Model Jury Instructions - Criminal, Instruction 1.8 (West 1997);
3 Edward J. Devitt, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS:. Civil § 70.01 (4th ed. 1987);
Federal Judicia Center, Pattern Criminal Jury Instructions 1 (1988). See generally West Key #
"Crimina Law" 1174(1) for cases on the conduct and deliberations of the jury.

Noteson Use

! Optional for those cases in which media coverage is expected.
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1.06 OUTLINE OF TRIAL

Thetrid will proceed in the following manner:

Fird, the plantiff[s]'s attorney may make an opening statement. Next, the defendant[s]'s attorney
may make an opening Statement. An opening Statement is not evidence but is smply asummary of what
the attorney expects the evidence to be.

The plaintiff[s] will then present evidence and counsel for defendant[s] may cross-examine.
Following the plaintiff[] case, the defendant may present evidence and plaintiff[s]'s counsd may cross-
examine.

After presentation of evidence is completed, the attorneys will make their closing arguments to
summarize and interpret the evidence for you. As with opening statements, closing arguments are not
evidence. The court will ingruct you further on the law. After that you will retire to deliberate on your
verdict.

Committee Comments
SeeNinthCircuit Manual of Model Jury Instructions- Criminal, Instruction 1.11 (West 1997);

Federal JudicialCenter, Pattern Criminal Jury Instructions 1 (1988); 3 Edward J. Devitt, et d.,
FEDERAL JURY PRACTICE AND INSTRUCTIONS:. Civil § 70.02 (4th ed. 1987).

13 1.06



2. INSTRUCTIONS FOR USE DURING TRIAL
Introductory Comment
Ingtructions contained in this section may be read to the jury during the course of the trid. They
are not generdly intended for submisson in written form at the concluson of the case, dthough thereisno
particular reason why, in gppropriate circumstances, they could not be submitted to thejury as part of the
written package. Generdly, they will not be reread to the jury at the concluson of the case, dthough the

court has discretion to do so.
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2.01 DUTIESOF JURY: RECESSES!

We are about to take [our fird] [a] recess and | remind you of the ingtruction | gave you earlier.
During this recess or any other recess, you must not discuss this case with anyone, including your fellow
jurors, members of your family, people involved inthetrid, or anyoneese. If anyonetriesto tak to you
about the case, please let me know about it immediately. [Do not read, watch or listen to any newsreports
of thetrid.]> Findly, kegp an open mind until al the evidence has been received and you have heard the
views of your fellow jurors.

| may not repest these things to you before every recess, but keep them in mind throughout the
trid 3

Committee Comments

The court has considerable discretion to allow the jury to go home or separate before it has
reached averdict. United Statesv. Williams 635 F.2d 744, 745 (8th Cir. 1980) and casescited therein.
However, the jury must be admonished asto their duties and responsbilities when not in court. Such an
indruction may be given a the beginning of trid, before recesses and lunch time, and most importantly,
before separating for the evening. Id. Although failure to give any ingruction of this nature during the
course of atria which was completed in one day has been hed harmlesserror, Morrow v. United States,
408 F.2d 1390 (8th Cir. 1969), it is prgjudicid error to dlow the jury to separate overnight without a
cautionary ingtruction having been given a any stage of thetrid prior to separation. Williams, 635 F.2d
at 746. However, the failure to give a cautionary instruction prior to an overnight separation was held not
reversble error, absent any other claim of prejudice where the jury had been so cautioned on at least
thirteen other occasions. United States v. Weatherd, 699 F.2d 959, 962 (8th Cir. 1983). See also
United Statesv. McGrane, 746 F.2d 632 (8th Cir. 1984) holding that the jury was adequately cautioned
when they were so ingtructed on ten occasions.

See 3 Edward J. Devitt, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil § 70.15 (4th
ed. 1987); Federd Judicial Center, Pattern Criminal Jury Instructions 5 (1988); 9 Cir. Crim. Jury
Instr. 2.1 (1997).

Noteson Use
! This instruction should be given before the first recess and at subseguent recesses within the

discretion of the court.
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2 This language should be modified for overnight or weekend recesses.

3 Thislanguage may be omitted for subsequent breaksduringtria,, but not for overnight or weekend
recesses.

16 201



Ingtructionsfor Use During Trial
2.02 STIPULATED TESTIMONY
The plaintiff[s] and the defendant[s] have stipulated - that is, they have agreed - that if

were cdled asawitness he[she] would testify in the way counsel havejust stated. 'Y ou should accept that
as being 'stestimony, just asif it had been given here in court from the witness stand.
Committee Comments
Thereis, of course, a difference between stipulating that a witness would give certain testimony,
and dipulating thet certain factsare established. United Statesv. Lambert, 604 F.2d 594, 595 (8th Cir.
1979). Asto the latter kind of stipulation, see Modd Instruction 2.03.
See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.02;

Federa Judicial Center, Pattern Criminal Jury Instructions 11 (1988); 9™ Cir. Crim. Jury Instr. 2.3
(1997). Seegenerally West Key #"Stipulations' 1-21; "Crimind Law" 1172.1(2).
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2.03 STIPULATED FACTS

The plaintiff[s] and the defendant[s] have stipulated -- that i, they have agreed -- that certain facts
are as counsdl have just stated. 'Y ou should, therefore, treat those facts as having been proved.

Committee Comments

Thereis, of course, adifference between stipul ating that certain factsare established, and stipul ating
that a witness would give certain testimony. United States v. Lambert, 604 F.2d 594, 595 (8th Cir.
1979). Asto the latter kind of stipulation, see Modd Instruction 2.02.

When parties enter into stipulations as to materid facts, those facts will be deemed to have been
conclusively proved, and the jury may be so ingructed. United Sates v. Houston, 547 F.2d 104, 107
(9th Cir. 1976).

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.03;

Federal Judiciad Center, Pattern Criminal Jury Instructions 12 (1988); 9™ Cir. Crim. Jury Instr. 2.4
(1997). Seegenerally West Key # "Stipulations' 1-21, "Crimina Law" 1172.1(2).
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2.04 JUDICIAL NOTICE
Even though no evidence has been introduced about it, | have decided to accept as proved the

facts that . Therules of evidence permit the judge to accept facts which the judge believes
cannot reasonably be disputed. Y ou must, therefore, treat thisfact as proved.
Committee Comments

An ingruction regarding judicid notice should be given at the time notice is taken.

Fed. R. Evid. 201(g), while permitting the judge to determine that afact is sufficiently undisputed
to be judicidly noticed, also requires that the jury be ingtructed that it must accept as conclusive any fact
judicidly noticed inacivil case.

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.04; 1
Edward J. Devitt, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil & Crimind § 12.03 (4th

ed. 1992); Federa Judicia Center, Pattern Criminal Jury Instructions 7 (1988); 9" Cir. Crim. Jury
Instr. 2.5 (1997). See generally Fed. R. Evid. 201; West Key # "Evidence" 1-52.
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2.05 TRANSCRIPT OF TAPE-RECORDED CONVERSATION

Asyou have [d 0] heard, thereisatypewritten transcript of the tape recording [1 just mentioned]
[you are about to hear]. That transcript aso undertakes to identify the speakers engaged in the
conversation.

You are permitted to have the transcript for the limited purpose of helping you follow the
conversationasyou listen to the tape recording, and aso to help you identify the speskers. Thetranscript,
however, is not evidence.

You are specificaly instructed that whether the transcript correctly or incorrectly reflects the
conversation or the identity of the speakersis entirely for you to decide based upon what you have heard
here about the preparation of the transcript, and upon your own examination of the transcript in relation to
what you hear onthetaperecording. Thetaperecording itself isthe primary evidence of its own contents.
If you decide that the transcript is in any respect incorrect or unrdigble, you should disregard it to that
extent.

Differences between what you hear in the recording and read in the transcript may be caused by
suchthingsastheinflection in agpesker'svoice, or by inaccuraciesin thetranscript. Y ou should, therefore,

rely on what you hear rather than what you read when there is a difference.
Committee Comments

The transcript, absent stipulation of the parties, should not go to thejury room. See United States
v. Kirk, 534 F.2d 1262 (8th Cir. 1976), cert. denied, 430 U.S. 906 (1977).

SeeManual of Model Criminal Jury Instructionsfor the Eighth Circuit, Instruction 2.06; see

generallyUnited Satesv. McMillan, 508 F.2d 101 (8th Cir. 1974), cert. denied, 421 U.S. 916 (1975);
United Sates v. Bentley, 706 F.2d 1498 (8th Cir. 1983).
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2.06 PREVIOUSTRIAL

Y ou have heard evidence that there was a previoustrid of thiscase. Kegpin mind, however, that
you must decide this case solely on the evidence presented to you in thistrid. Thefact of aprevioustria
should have no bearing on your decision in this case?

Committee Comments

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.20; 1
Edward J. Devitt, et d., FEDERAL JURY PRACTICE AND INSTRUCTIONS; Civil & Crimina 8§ 10.08 (4th
ed. 1992); Federa Judicia Center, Pattern Criminal Jury Instructions 14 (1988); 9™ Cir. Crim. Jury
Instr. 2.9 (1997). See generally West Key # "Evidence' 575-83. This ingruction should not be given
unless specificaly requested.

Notes on Use

! The ingruction should be modified if the results of the prior trid are introduced.
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2.07 CROSS-EXAMINATION OF PARTY'SCHARACTER WITNESS

The questions and answers you have just heard were permitted only to help you decide if the
witness really knew about 's' reputation for truthfulness? Theinformation developed on that
subject may not be used by you for any other purpose?

Committee Comments

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.10;
Federal Judicia Center, Pattern Criminal Jury Instructions 52 (1988). See generally Fed. R. Evid.
404, 405; West Key #"Criminal Law" 673(2), "Witnesses' 274(1); andsee also Grossv. United States,
394 F.2d 216 (8th Cir. 1968).

Noteson Use

! Insart name of person whose character is being challenged.

2 Fed. R. Evid. 404(a) and 608 generdly limit character evidence in civil cases to reputation for
truth and veracity. It may involve cross-examination on character traits which relate to truth and veracity

(gave fase information to alaw enforcement officer; fasfied expense account records).

3 Thisingtruction should be given if requested by the party who has offered the character witness
at the time the evidence isintroduced.
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2.08A EVIDENCE ADMITTED AGAINST ONLY ONE PARTY

Each party is entitled to have the case decided solely on the evidence which gppliesto that party.
Some of the evidence in this case is limited under the rules of evidence to one of the parties, and cannot
be consdered againg the others.

The evidence you [are about to hear] [just heard]! can be considered only in the case againgt

.2
Committee Comments

Thistype of ingtruction may be used when evidence limited to one or more partiesisadmitted. Cf.
United Satesv. Kelly, 349 F.2d 720, 757 (2d Cir. 1965), cert. denied, 384 U.S. 947 (1966); but see
United States v. Polizzi, 500 F.2d 856, 903 (9th Cir. 1974), cert. denied, 419 U.S. 1120 (1975) (not
error to refuse a defendant's requested instruction that no evidence introduced by codefendants could be
used againg him where he rested at close of plaintiff's case).

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, Instruction 2.14; 1
Edward J. Devitt, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS. Civil & Crimind 8 11.09 (4th
ed. 1992); Federal Judicial Center, Pattern Criminal Jury Instructions 19 (1988); 9™ Cir. Crim. Jury
Instr. 1.13(1997). Seegenerally West Key #"Crimind Law" 673(4), "Trid" 54(2). Fed. R. Evid. 105
requires such an ingruction if requested when evidence is admitted againgt less than dl parties.

Noteson Use

L1 desired, thetrid judge may give abrief summary of the evidence which is admitted against only
one of the parties.

2 State name of party or parties.
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2.08B EVIDENCE ADMITTED FOR LIMITED PURPOSE

The evidence [(you are about to hear) (you have just heard)] may be considered by you only on
the [(issue) (question)] . It may not be considered for any other purpose.

Committee Comments

Such an indruction is appropriate & the time evidence admitted for alimited purposeis received,
for example, when a prior inconsgstent statement is admitted, or evidence is admitted or prior Smilar
incidents to prove notice by defendant of a defect.

With respect to the use of prior inconsistent statements, Fed. R. Evid. 105 gives a party theright
to require a limiting ingruction explaining that the use of this evidence is limited to credibility. This
indruction is appropriatefor that purpose. Note, however, that the limiting ingtruction should not be given
if the prior incondstent statement was given under oathinaprior tria, hearing or deposition, because such
prior sworn testimony of a witness is not hearsay and may be used to prove the truth of the matters
asserted. Fed. R. Evid. 801(d)(2)(A).

See Modd Ingruction 3.03 for additional comments on credibility.
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2.09 IMPEACHMENT OF WITNESS, PRIOR CONVICTION

Y ou have heard evidence that witness has been convicted of [a crime] [crimes).
Y ou may use that evidence only to help you decide whether to believe the witness and how much weight
to give his[her] tesimony.

Committee Comments

The admissbility of prior convictionsto impeach awitness credibility isgoverned by Fed. R. Evid.
609. In civil cases tried before December 1, 1990, the trid judge had no discretion to balance the
probative value againg the prgudicid effect. The conviction had to be admitted if it camewithintherule.
Green v. Bock Laundry Machine Co., 490 U.S. 504 (1989); Jones v. Board of Police Comm'rs, 844
F.2d 500, 504-05 (8th Cir. 1988). Effective December 1, 1990, Rule 609 reinstatesthe balancing feature.
If the conviction involves dishonesty or fase statements, it may be admitted even if not afdony. Fed. R.
Evid. 609. Thereissubstantia dispute about how much information may be injected concerning the prior
conviction. Some judges do not even alow evidence of what crime, or what punishment was involved.
Thejudge may dlow evidence of the specific crime committed and the sentence. Rossv. Jones, 888 F.2d
548, 555 (8th Cir. 1989). Fed. R. Evid. 105 gives a party the right to require a limiting instruction
explaining that the use of this evidenceis limited to credibility.

See Manual of Model Criminal Jury Instructions for the Eighth Circuit, 2.18; 3 Edward J.
Devitt, et a., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil § 73.05 (4th ed. 1987); Federa
Judicid Center, Pattern Criminal Jury Instructions 30 (1988); FifthCircuit Pattern Jury Instructions
- Civil, Instruction 2.17 (West 1998); 9" Cir. Crim. Jury Instr. 4.8 (1997). Seegenerally Fed. R. Evid.
609, 105; West Key # "Witnesses' 344(1-5), 345 (1-4).

Notes on Use

L If the party in a civil case has a conviction which is introduced in evidence, it would be
appropriate to modify Eighth Cir. Crim. Ingt. 2.16 and give the following ingtruction, unless the evidence
is admitted under Fed. R. Evid. 404(b) to prove motive, intent, plan, etc. Crim. Inst. 2.16, modified for
civil casesisasfollows

You [are about to hear] [have heard] evidence that (name) was previoudy convicted of
[a] crime]s]. You may usethat evidence only to help you decide whether to believe [hig] [her]
testimony and how much weight to giveit. That evidence does not mean that [he] [she] engaged
in the conduct dleged here, and you must not use that evidence as any proof [he] [she] engaged
in that conduct.
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If the evidence is admitted under Fed. R. Evid. 404(b), Crim. Inst. 2.08 may be modified and used.
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2.10 SUMMARIES OF RECORDSASEVIDENCE
Commentary

The Committee recommends that no ingtruction be given because it is now clear that under Fed.
R. Evid. 1006 the summary itsdlf isevidence. See United States v. Smyth, 556 F.2d 1179, 1184 (5th
Cir. 1977).
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2.11 WITHDRAWAL

Theclaim of plaintiff[s] that the defendant[s] isno longer before you and need not
be decided by you.

Committee Comments

Thisisagmplified form. An identica ingtruction, Modd Instruction 3.05, has been included in
section 3 for advisng thejury of thewithdrawa of aclam at theend of thetrid. Thisingructionisintended
for use during the time & which the daim is withdrawn and may be modified and used for the withdrawal
of counterclams or affirmative defenses. If thisingruction is given during the course of trid, it need not be
givenwith thefind indructions. Thejudge may wish to discuss the matter of withdrawal of aclam with the
lawyers to obtain an agreement as to what the jurors are told.

See 1 Edward J. Devitt, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil & Crimind
§12.16 (4th ed. 1992).

Notes on Use

! Describe briefly the dlaim which is being withdrawn. If a defendant is dismissed, modify the
indruction as follows:

Theclamof plaintiff against defendant isnolonger beforeyou and need
not be decided by you.

(Note: If acounterclam is dismissed, trangpose the names of plaintiff and defendant.)
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3. INSTRUCTIONSFOR USE AT CLOSE OF TRIAL
Introductory Comment

If issue/dement ingructions are submitted to the jury in writing, then these generd indtructions
should aso be submitted in writing at the same time. They are intended as genera ingtructions to be
submitted after dl evidence has been presented. They may be given ether before or after closing
arguments, or may be given partialy before and partialy after arguments. Fed. R. Civ. P. 51.

The dementsingructionsincluded herein dl havewhat might be caled aconversetall; that is, alast
sentence which tells the jury their verdict must be for defendant if any of the elements have not been
proved. It would aso be proper if the court or parties desire, to delete that sentence and have a separate
indruction which tellsthe jury their verdict must be for defendant unlessthey find by a[(grester weight) or
(preponderance)] of the evidence that any required element of plaintiff's case has not been proved. See
Mode Ingtruction 7.02A for the format to be used for such indruction. Thisgpproach hasthe advantage
of letting a defendant "target” or "focus' the case on the e ement which is most contested. It dso may ad
the jury to know where their attention should be focused.
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3.01 EXPLANATORY

Members of the jury, theingructions| gave a the beginning of thetria and during the trid remain
in effect. | now give you some additiond ingtructions.

Y ou must, of course, continue to follow the ingructions | gave you earlier, aswdl asthose | give
you now. You must not single out some ingtructions and ignore others, because dl are important. [This
is true even though some of those | gave you [a the beginning of] [during] trid are not repesated here]

[The ingtructions | am abouit to give you now [as well asthose | gave you earlier] are in writing
and will be avallableto you in the jury room.] [I emphasize, however, that this does not mean they are
more important than my earlier indructions. Again, dl ingtructions, whenever given and whether inwriting

or not, must be followed ]
Committee Comments

See 3Edward J. Devitt, et d., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Civil 8§ 70.01 (4th
ed. 1987); 9" Cir. Crim. Jury Instr. 3.1 (1997). See generally West Key #"Crimina Law" 887.

Notes on Use

! Optiond for use when the find instructions are to be sent to the jury room with the jury. The
Committee recommends that practice.
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3.02 JUDGE'S OPINION

Neither in these indructions nor in any ruling, action or remark that | have made during the course
of thistrid have | intended to give any opinion or suggestion as to what your verdict[s] should be.

[Duringthistria | have occasi ondly asked questions of witnessesin order to bring out factsnot then
fully covered in thetestimony. Do not assumethat | hold any opinion on the mattersto which my questions
related.]*

Noteson Use

1 Use only if judge has asked questions during the course of the tridl.
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3.03 CREDIBILITY OF WITNESSES

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. Y ou may believe dl of what awitness said, or only part of it, or none of it.

In deciding what testimony to believe, you may consider the witness intelligence, the opportunity
the witness had to have seen or heard the things testified about, the witness memory, any motives that
witness may have for tegtifying a certain way, the manner of the witness while testifying, whether that
witness said something different at an earlier time,* the generd reasonableness of the testimony, and the
extent to which the testimony is condgstent with any evidence that you believe.

[In deciding whether or not to believe awitness, keep in mind that people sometimes hear or see
things differently and sometimes forget things. Y ou need to consder therefore whether a contradictionis
an innocent misrecollection or lapse of memory or an intentiona falsehood, and that may depend on
whether it has to do with an important fact or only asmal detail.]

Committee Comments

The form of credibility ingtruction given iswithin the discretion of thetrid court. Clark v. United
Sates, 391 F.2d 57, 60 (8th Cir.), cert. denied, 393 U.S. 873 (1968); United Satesv. Merrival, 600
F.2d 717, 719 (8th Cir. 1979). In Clark thecourt held that thefollowing ingtruction given by thetrid court
correctly set out the factors to be considered by the jury in determining the credibility of the witnesses:

Y ouareingructed that you are the sole judges of the credibility of the witnessesand of the
weight and vaueto be given to their tesimony. In determining such credibility and weight you will
take into congderation the character of the witness, his or her demeanor on the stand, his or her
interest, if any, intheresult of thetrid, hisor her relaion to or feding toward the partiesto thetrid,
the probability or improbability of his or her statements as well as dl the other facts and
circumstances given in evidence.

391 F.2d at 60. In Merrival, the court held that the following generd credibility ingtruction provided
protection for the accused:

You, asjurors, are the solejudges of the truthfulness of the witnesses and the weight their
testimony deserves.
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Y ou should carefully study dl the testimony given, the circumstances under which each
witnesshastegtified, and every matter in evidence which tendsto show whether awitnessisworthy
of belief. Consider each witnesss ability to observe the mattersasto which he or she hastedtified
and whether each witnessis either supported or contradicted by other evidence in the case.

600 F.2d at 720 n.2.

The generd credibility indruction givenin United Sates v. Phillips, 522 F.2d 388, 391 (8th Cir.
1975) covers other details:

Thejurorsare the solejudges of the weight and credibility of the testimony and of thevaue
to be given to each and any witness who has testified in the case. In reaching a concluson asto
what weight and vaue you ought to give to the tesimony of any witness who has tedtified in the
case, you are warranted in taking into consderation the interest of the witnessin the result of the
trid; take into congderation his or her relation to any party in interest; his or her demeanor upon
the witness sand; his or her manner of testifying; his or her tendency to spesk truthfully or fasdly,
asyou may believe, the probability or improbability of the testimony given; his or her Stuation to
see and observe; and his or her gpparent cgpacity and willingness to truthfully and accurately tell
you what he or she saw and observed; and if you believe any witness tedtified falsdly as to any
materid issuein this case, then you must regect that which you believe to be fdse, and you may
rgject the whole or any part of the testimony of such witness. (Emphasis omitted.)

Theingruction in the text is basically a paraphrase of 9™ Cir. Crim. Jury Instr. 3.7 (1997). and
3 Edward J. Devitt, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil § 73.01 (4th ed. 1987),
as gpproved in United Sates v. Hastings, 577 F.2d 38, 42 (8th Cir. 1978). However, any factors set
out in the Phillips, Clark, or Merrival ingtructions may be added in as deemed relevant to the case.

A generd ingruction on the credibility of witnesses isin most cases sufficient. Whether a more
specific credibility ingtruction is required with respect to any particular witness or class of witnesses is
generdly within the discretion of thetrid court.

The credibility of achild witnessiscoveredin 1 Edward J. Devitt, et d., FEDERAL JURY PRACTICE
AND INSTRUCTIONS: Civil & Crimina §15.13 (4thed. 1992). Ninth Circuit Instruction 4.14 recommends
that no "child witness' ingtruction be given. This Committee joins in those comments.

Thetestimony of policeofficersisaddressedin Golliher v. United States, 362 F.2d 594, 604 (8th
Cir. 1966).
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Factors to be taken into account in determining whether a specid ingruction is warranted with
respect to adrug user arediscussed in United Statesv. Johnson, 848 F.2d 904, 905-06 (8th Cir. 1988).

Whether aparty isentitled to amore specific ingtruction on witnessbiasis dso generaly left to the
discretion of thetria court. See United States v. Ashford, 530 F.2d 792, 799 (8th Cir. 1976).

See 9" Cir. Crim. Jury Instr. 3.7 (1997); 1 Edward J. Devitt, et al., FEDERAL JURY PRACTICE
AND INSTRUCTIONS: Civil & Crimina 88 15.01, 15.02 (4th ed. 1992); Fifth Circuit Pattern Jury
Instructions - Civil, Ingtruction 3.1 (West 1998); U.S. Eleventh Circuit Pattern Jury Instructions -
Civil Cases, Ingtruction 3 (West 1990); United States v. Hastings, 577 F.2d 38, 42 (8th Cir. 1978).
See generally West Key #"Crimina Law” 785(1-16).

See also Mode Ingruction |.05, supra.
Noteson Use

1 With respect to the use of prior inconsistent statements (second paragraph of this instruction),
Fed. R. BEvid. 105 gives a party the right to require a limiting instruction explaining that the use of this
evidenceislimited to credibility. Note, however, that such alimiting indruction should not be given if the
prior incondstent statement was given under oath inaprior trid, hearing or deposition, because such prior
sworn testimony of awitnessis not hearsay and may be used to prove the truth of the matters asserted.
Fed. R. Evid. 801(d)(1)(A).
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3.04 BURDEN OF PROOF

Inthese ingtructions you are told that your verdict depends on whether you find certain facts have
been proved. The burden of proving afact is upon the party whose claim [or defense]* depends upon that
fact. The party who has the burden of proving a fact must prove it by the [(greater weight) or
(preponderance))? of the evidence. To prove something by the [(greater weight) or (preponderance)] of
the evidence isto prove that it is more likely true than not true. It is determined by consdering al of the
evidence and deciding which evidence is more believable. [If, on any issue in the case, the evidence is
equally baanced, you cannot find that issue has been proved.]

[The [(grester weight) or (preponderance)] of the evidence is not necessarily determined by the
greater number of witnesses or exhibits a party has presented ]

['You may have heard of the term "proof beyond a reasonable doubt.” That isa stricter standard
which gppliesin crimind cases. It does not apply in civil cases such asthis. Y oushould, therefore, put it

out of your minds]
Committee Comments

The phrases which are bracketed are optiond, depending upon the preference of the judge. If a
different burden-of-proof indruction is used, the issue/dement ingtructions should be modified to
correspond to the language of that burden-of-proof ingtruction. Again, the Committee recognizes that
judges may desire to usethe burden-of-proof formulation found in the pattern jury instructions adopted by
their particular gates. |f such a burden-of-proof ingtruction is used, the issue/dement ingtruction must be
modified accordingly. The dementsingtructionswill direct thejury to find in favor of aparty if "it hasbeen
proved,” without reference to who must prove the dements. That is not an oversight because it does not
meatter which party proves something, e.g., whether defendant proved part of plaintiff's case. It only
matters, at that stage in the proceedings, whether it has been proved by anyone.

Clear and convincing evidence is needed in very limited circumstances, for example, in adiversity
case when the state standard is clear and convincing. Casesto set asde transfers as afraud on creditors
tried before a jury do not require such proof. They aso use the generd federa "preponderance of the
evidence" stlandard of proof. Grogan v. Garner, 498 U.S. 279 (1991).
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Noteson Use
! Include when an affirmative defense will be submitted to the jury.

2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
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3.05 WITHDRAWAL

Theclaim of plaintiff[s] that the defendant[s] isno longer before you and need not
be decided by you.

Committee Comments

Thisisagmplified form. An identica ingtruction, Modd Instruction 2.11, has been included in
section 2 for advisng the jury of the withdrawa of aclam during thetrid. Thisingruction isintended for
use at the end of thetrid and may be modified and used for the withdrawd of counterclams or affirmative
defenses. If thisingruction isgiven during the course of trid, it need not be given with thefind indructions.
The judge may wish to discussthe matter of withdrawa of aclaim with thelawyersto obtain an agreement
asto what the jurors are told.

See 1 Edward J. Devitt, et d., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil & Crimind
§8§ 11.14, 12.16 (4th ed. 1992).

Notes on Use

! Describe briefly the dlaim which is being withdrawn. If a defendant is dismissed, modify the
indruction as follows:

Theclamof plaintiff against defendant isnolonger beforeyou and need
not be decided by you.

(Note: If acounterclam is dismissed, trangpose the names of plaintiff and defendant.)
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3.06 ELECTION OF FOREPERSON; DUTY TO DELIBERATE; COMMUNICATIONS
WITH COURT; CAUTIONARY; UNANIMOUSVERDICT; VERDICT FORM

Inconducting your ddliberationsand returning your verdict, there are certain rulesyou must follow.

First, when you go to the jury room, you must select one of your members as your foreperson.
That person will preside over your discussions and spesk for you here in court.

Second, it is your duty, as jurors, to discuss this case with one another in the jury room. You
should try to reach agreement if you can do so without violence to individua judgment, because averdict
must be unanimous.

Each of you must make your own conscientious decision, but only after you have consdered dl
the evidence, discussed it fully with your fellow jurors, and listened to the views of your fdlow jurors.

Do not be afraid to change your opinionsif the discussion persuades you that you should. But do
not cometo adecison smply because other jurorsthink it isright, or smply to reach averdict. Remember
at al timesthat you are not partisans. Y ou are judges - judges of the facts. Your sole interest isto seek
the truth from the evidence in the case.

Third, if you need to communicate with me during your ddiberations, you may send a note to me
through the marshd or bailiff, signed by one or more jurors. | will respond as soon as possible ether in
writing or orally in open court. Remember that you should not tell anyone - including me - how your votes
gand numerically.

Fourth, your verdict must be based solely on the evidence and on the law which | have given to
you in my indructions. Theverdict must be unanimous. Nothing | have said or doneisintended to suggest
what your verdict should be - that is entirely for you to decide.

Finally, the verdict form is smply the written notice of the decison that you reach in this case.
[The formreads. (read form)]. Y ou will take thisform to the jury room, and when each of you has agreed
on the verdict[s], your forepersonwill fill intheform, Sign and deteit, and advise the marshd or bailiff thet

you are ready to return to the courtroom.
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[If more than one form was furnished, you will bring the unused formsin with you.]
Committee Comments
If ahung jury is possible, use Modd Ingtruction 3.07, infra.
Noteson Use
! Thetrid judge may give afair summary of the evidence as long as the comments do not relieve
the jury of its duty to find that each party has proved those e ements of the case upon which such party has
the burden of proof. Judges may, in appropriate cases, focus the jury on the primary disputed issues, but

cautionshould be exercised in doing so. See United Statesv. Neumann, 887 F.2d 880, 882-83 (8th Cir.
1989) (en banc).
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3.07 "ALLEN" CHARGE TO BE GIVEN AFTER EXTENDED DELIBERATION

Asdated inmy ingructions, it isyour duty to consult with one another and to deliberatewith aview
to reaching agreement if you can do so without violence to your individua judgment. Of course you must
not surrender your honest convictions as to the weight or effect of the evidence solely because of the
opinions of other jurors or for the mere purpose of returning averdict. Eachof you must decidethe case
for yoursdf; but you should do so only after consideration of the evidence with your fellow jurors.

In the course of your deliberations you should not hesitate to reexamine your own views, and to
change your opinion if you are convinced it iswrong. To reach a unanimous result you must examine the
questions submitted to you openly and frankly, with proper regard for the opinions of others and with a
willingness to re-examine your own views.

Fndly, remember that you are not partisans, you are judges - judges of the facts. Your sole
interest is to seek the truth from the evidence. Y ou are the judges of the credibility of the witnesses and
the weight of the evidence.

Y oumay conduct your deliberations as you choose. But | suggest that you carefully [re]consider
dl the evidence bearing upon the questions before you. You may take al the time that you fed is
necessary.

There is no reason to think that another trid would be tried in a better way or that a more
conscientious, impartial or competent jury would be selected to hear it. Any future jury must be selected
in the same manner and from the same source as you. If you should fail to agree on averdict, the caseis
left open and must be disposed of at some later time.!

[Please go back now to finish your deliberationsin a manner consstent with your good judgment

as reasonable persons.)?
Committee Comments
This indruction is a modification of Modd Instruction 10.02 in the Manual of Moda Criminal

Jury Instructions for the District Courts of the Eighth Circuit. See also the Committee Commentsin
that ingruction. Thelanguage of thisingruction coversthe essentid points of thetraditiona "Allen” charge,

40 3.07



Instructionsfor Useat Closeof Trial

taken from the indruction gpproved in United States v. Smith, 635 F.2d 716, 722-23 (8th Cir. 1980).
Judge Gibson noted in Potter v. United States, 691 F.2d 1275, 1277 (8th Cir. 1982) that "caution . . .
dictates . . . that trid courts should avoid substantial departures from the formulations of the charge that
have aready received judicid approval.”

It isnot necessarily reverable error for thetria court to give asupplementa ingtruction sua sponte
and even without direct announcement by the jury of its difficulty. United States v. Smith, supra. The
sdfe practice, however, would be to give such an ingtruction only after the jury has directly communicated
its difficulty or the length of time spent in ddliberations, compared with the nature of the issues and length
of trid, and makesiit clear that difficulty doesexist. A premature supplementd charge certainly could, in
an gppropriate case, be sufficient cause for reversd.

Thetrid court may make reasonable inquiries to determine if ajury istruly deadlocked, but may
not ask the jury of the nature and extent of its divison. Lowenfield v. Phelps, 484 U.S. 231 (1988);
Brasfield v. United States, 272 U.S. 448 (1926); United States v. Webb, 816 F.2d 1263, 1266 (8th
Cir. 1987). Thefact that the court inadvertently learnsthe division of the jurorsdoesnot, by itsdlf, prevent
the giving of a supplementa charge. United States v. Cook, 663 F.2d 808 (8th Cir. 1981); Anderson
v. United States, 262 F.2d 764, 773-74 (8th Cir.), cert. denied, 360 U.S. 929 (1959). Such an
indruction can be coercive, however, where the sole dissenting juror is aware that the court knows his
identity. United States v. Sae-Chua, 725 F.2d 530 (9th Cir. 1984).

In this circuit the defendant is not entitled to an indruction that the jury has the right to reach no
decison. United States v. Arpan, 887 F.2d 873 (8th Cir. en banc 1989).

A court may give anAllen charge without consent of the lawyers. It hasbeen widely approved by
federd courts of appeal asafar and reasonable way to urgejurorsto reach averdict. The Eighth Circuit,
incrimind cases, has consstently upheld the authority of the court to give the Allen charge after extended
jury ddliberation without ether requesting or receiving consent from the attorneys representing the parties.
See, e.g., United Satesv. Singletary, 562 F.2d 1058, 1060 (8th Cir. 1977); United Statesv. Ringland,
497 F.2d 1250, 1252-53 (8th Cir. 1974).

The Third Circuit hastotaly banned Allen charges, holding that such charges are overly coercive.
United Sates v. Fioravanti, 412 F.2d 407 (3d Cir. 1969). The Tenth Circuit has cautioned that the
Allen charge should be included, if a dl, in the origind indructions dueto the "inherent danger in thistype
of ingruction when given to an gpparently deadlocked jury.” United Statesv. Wynn, 415 F.2d 135, 137
(10th Cir. 1969).

While the Eighth Circuit has "encouraged didtrict courts to consder with particular care whether
asupplementa Alleningtructionisabsol utely necessary under thecircumstances,” Potter v. United States,
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691 F.2d 1275, 1277 (8th Cir. 1982) (citing United States v. Smith, 635 F.2d at 722), the Eighth Circuit
has refused to adopt the Third Circuit ban on Allen charges. United Satesv. Skillman, 442 F.2d 542,
558 (8th Cir. 1971).

Although Allen charges have primarily been conddered in crimina cases, courtsin civil casesaso
have authority to give Allen charges. See Railway Express Agency v. Mackay, 181 F.2d 257, 262-63
(8th Cir. 1950); Hill v. Wabash Ry. Co., 1 F.2d 626, 631 (8th Cir. 1924). See also 3 Sand, Sffert,
Reiss, Sexton and Thrope, Modern Federal Jury Instructions, Instruction 78-4 Comment, p. 78-12to
78-13 (1990). Therefore, courtsin both crimina and civil cases have the authority to give Allen charges
without the consent of attorneys for the parties.

Noteson Use
1 A more expanded version of thisinstruction, 1 Edward J. Devitt, et d., FEDERAL JURY PRACTICE
AND INSTRUCTIONS: Civil & Crimina § 20.08 (4th ed. 1992), has been approved by this Circuit. See
United Statesv. Smith, 635 F.2d at 722-23; United Statesv. Sngletary, 562 F.2d at 1060-61; United
Satesv. Hecht, 705 F.2d 976, 979 (8th Cir. 1983).

2 Use this sentence when this charge is being given after deliberations have begun.

42 3.07



4. CIVIL RIGHTS- ELEMENT AND DAMAGE INSTRUCTIONS

Introductory Comment

Section 4 contains jury ingtructions relaing primarily to prisoner civil rights cases. This sectionis

organized asfollows

4.10-4.19

4.20 - 4.29

4.30 - 4.39

4.40 - 4.49

4.50 - 4.59

4.60 - 4.69

Ingtructions covering casesfiled by individuaswho are complaining of the
manner in which they were treated at the time they were arrested and
before they were placed in confinement (governed generally by the Fourth
Amendment);

Indructions covering complaints filed by individuds after they are placed
in confinement but before they are convicted (pretrid detainees) (gov-
erned generaly by the Fifth and Fourteenth Amendments due process
clauses which require that force be reasonably related to legitimate
inditutional needs, and

Ingtructions covering complaints filed by individuas after they are
sentenced (governed generdly by the Eighth Amendment).

Definitions
Damages

Vedict Forms
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4.10 EXCESSIVE USE OF FORCE - ARREST OR OTHER SEIZURE OF
PERSON - BEFORE CONFINEMENT - FOURTH AMENDMENT

Y our verdict must be for plaintiff [and againgt defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff in the act of
[arresting or stopping]® plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which force was used such as"arrest plaintiff,” or “take plaintiff into custody,” or
"gop plaintiff for investigation], and

Third, asadirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of Sate law.]’

In determining whether such forcg, [if any]® was "not reasonably necessary,” you must consider
such factors as the need for the application of force, the relationship between the need and the amount of
forcethat was used, the extent of theinjury inflicted, and whether areasonable officer on the scene, without
the benefit of 20/20 hindsight, would have used such force under smilar circumstances. [The jury must
consider that police officersare often forced to make judgments about the amount of forcethat isnecessary
in circumstances that are tense, uncertain and rapidly evolving]® [The jury must consider whether the
officer's actions are reasonable in the light of the facts and circumstances confronting the officer, without
regard to the officer's own state of mind, intention or motivation.]*

If any of the above € ements has not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

This ingruction should only be used in connection with clams by unconvicted persons that
excessve force was used to arrest them, stop them for invetigetion, or otherwise seizethem. In Graham
v. Connor, 490 U.S. 386 (1989), the Supreme Court rejected substantive due process standards which
had long been applied in cases involving dams by unconvicted persons of excessve force by public
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officers. Rather, the Court held that a "reasonableness’ standard, derived from the Fourth Amendment,
applied in casesinvolving the use of forcein making an arrest or an investigatory stop. 1d. at 393-94. See
also Colev. Bone, 993 F.2d 1328, 1333 (8th Cir. 1993). Thus, in casesinvolving claimed excessive use
of force in the saizure of unconvicted persons, the trid judge cannot rely upon the pre-Graham body of
law which applied substantive due process standards under Bauer v. Norris, 713 F.2d 408 (8th Cir.
1983).

Jackson v. Crews, 873 F.2d 1105 (8th Cir. 1989) specifically recognized that the "shock the
conscience” standard is not appropriate in arrest cases. The case reaffirmed that the four factors set forth
inDavisv. Forrest, 768 F.2d 257 (8th Cir. 1985) are sufficient in the jury ingtruction, and thet it would
not be appropriate to require an additiond finding that the defendant's conduct *shocks the conscience”
before a congtitutiona violation is found.

Once an unconvicted person becomes a pretria detainee, the use of force is measured by a
substantive due process standard of the Fifth and Fourteenth Amendments. Johnson-El v. Schoemehl,
878 F.2d 1043, 1048-49 (8th Cir. 1989). Seegenerally, Mode Ingruction 4.20 for use of excessve
force clams of pretrid detainees. The Eighth Circuit has not decided when the person's status changes
from "arrestee” to "pretrid detainee” Mogt circuitsthat have addressed the issue found that the person
becomes a pretrid detainee after the time of the first gppearance before ajudicia officer. See Powell v.
Gardner, 891 F.2d 1039, 1044 (2d Cir. 1989); Hammer v. Gross, 884 F.2d 1200, 1204 (9th Cir.
1989), vacated en banc on other grounds, 932 F.2d 842, 845 n.1 (Sth Cir. 1991) (noting agreement
with Fourth Amendment standard), cert. denied, 502 U.S. 980 (1991); Austin v. Hamilton, 945 F.2d
1155, 1159-60, 1162 (10th Cir. 1991), abrogated on other grounds by Johnson v. Jones, 515 U.S.
304, 115 S. Ct. 2151 (1995); Pride v. Does, 997 F.2d 712, 716 (10th Cir. 1993). These cases are
discussed and collected in Pyka v. Village of Orland Park, 906 F. Supp. 1196, 1220 (N.D. I1I. 1995).
The prevailing view gppearsto be that the use of force by the arresting officer, after theindividua istaken
into custody, but prior to thefirst gppearance beforeaneutra judicid officer, isto be decided under Fourth
Amendment sandards. The individud's statusasapretrid detainee continues until theindividua hasbeen
sentenced. Williams-El v. Johnson, 872 F.2d 224, 228-29 (8th Cir. 1989) (a person convicted, not yet
sentenced, is il apretria detainee).

Any injury can be sufficient to warrant an awvard of damages. See Cowans v. Wyrick, 862 F.2d
697, 700 (8th Cir. 1988); Bolin v. Black, 875 F.2d 1343, 1350 (8th Cir.), cert. denied, 493 U.S. 993
(1989). Thejury should beingtructed on nomind damageswhen gppropriate. See Modd Instruction 4.52,
infra.

45 4.10



Civil Rights- Element and Damage I nstructions
Notes on Use
! Usethis phraseif there are multiple defendants.
2 Describe the daim if plaintiff has more than one daim againgt this defendant.
3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.
“ The conduct indicated by plaintiff's evidence should be described generaly.
® Here describe the nature of the seizure of plaintiff in which defendant was engaged. For the

standards for determining whether a seizure under the Fourth Amendment was made or clamed, see
Californiav. Hodari D., 499 U.S. 621 (1991); Colev. Bone, 993 F.2d 1328, 1332-33 (8th Cir. 1993).

® A finding that plaintiff suffered some actua injury or damage is necessary before an award of
Substantial compensatory damages may be made under 42 U.S.C. § 1983. Cunningham v. City of
Overland, 804 F.2d 1066, 1069-70 (8th Cir. 1986). Specific language which describes the damage
plaintiff suffered may be included here and in the damage ingtruction. Mode Indruction 4.51, infra.

A nomind damagesingruction may haveto be submitted under Cowansv. Wyrick, 862 F.2d 697,
700 (8th Cir. 1988). See Modd Ingtruction 4.52, infra.

" Use this paragraph only if there is an issue as to whether the defendant was acting under color
of state law, aprerequisite to aclam under 42 U.S.C. § 1983. Typicdly, this eement will be conceded
by the defendant. If s0, it need not beincluded in thisingtruction. Color of statelaw will haveto be defined
on the factua issue specified if this paragraph isused. See Modd Instruction 4.40, infra.

8 Include this phrase if defendant denies the use of any force.

° Add this phrase if appropriate. See Grahamv. Connor, 490 U.S. 386 (1989).

10 Add this phraseif judtified by the evidence. See Graham v. Connor, 490 U.S. 386 (1989).
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4.20 EXCESSVE USE OF FORCE - PRETRIAL DETAINEES-
FIFTH AND FOURTEENTH AMENDMENTS

Y our verdict must be for plaintiff [and againgt defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of such force was excessive because it was not reasonably necessary to [here
describe the purpose for which force was used such as "restore order,” or "maintain discipling,"]®, and

Third, asadirect result, plaintiff was damaged,® and

[Fourth, defendant was acting under color of state law.]’

In determining whether the force [if any]® was excessive, you must consider such factors as the
need for the gpplication of force, the reationship between the need and the amount of force that was used,
the extent of the injury inflicted, and whether it was used for punishment or instead to achieve alegitimate
purpose such as maintaining order or security within [here describe the facility in which plantiff was
incarcerated] and whether a reasonable officer on the scene would have used such force under smilar
circumstances.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

Atthetimeof arrest, aperson'sright to befreefrom excessiveforceisdetermined under the Fourth
Amendment. See Committee Comments to Modd Ingruction 4.10, supra. However, different
condtitutiona protections may gpply a different junctures of the custodia continuum running through initia
arrest to pogt-convictionincarceration. Valencia v. Wiggins, 981 F.2d 1440, 1443-45 (5th Cir. 1993);
Austinv. Hamilton, 945 F.2d 1155, 1158 (10th Cir. 1991); Titran v. Ackman, 893 F.2d 145, 147 (7th
Cir. 1990). Precisdly when the standards shift is the subject of debate. See Austin v. Hamilton, 945
F.2d at 1158-60 (discussion of the debate among the circuits). Once an unconvicted person becomes a
pretrid detainee, the use of force is measured by a substantive due process sandard under the Fifth and
Fourteenth Amendments. Johnson-El v. Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). See
generally, Modd Ingruction 4.10 for cdlaims involving use of excessve force during arest. The Eighth
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Circuit has not decided when the person's status changes from "arrestee” to "pretrid detainee” Mogt
circuits that have addressed the issue found that the person becomes a pretria detainee after the time of
the first gppearance before a judicid officer. See Powell v. Gardner, 891 F.2d 1039, 1044 (2d Cir.
1989); Hammer v. Gross, 884 F.2d 1200, 1204 (9th Cir. 1989), vacated en banc on other grounds,
932 F.2d 842, 845n.1 (Sth Cir. 1991) (noting agreement with Fourth Amendment standard),cert.denied,
502 U.S. 980 (1991); Austin v. Hamilton, 945 F.2d 1155, 1159-60, 1162 (10th Cir. 1991),abrogated
on other grounds by Johnson v. Jones, 515 U.S. 304, 115 S. Ct. 2151 (1995); Pride v. Does, 997
F.2d 712, 716 (10th Cir. 1993). These casesare discussed and collected in Pyka v. Village of Orland
Park, 906 F. Supp. 1196, 1220 (N.D. Ill. 1995). The prevailing view appearsto bethat the use of force
by the arresting officer, after the individud is taken into custody, but prior to the first appearance before
aneutra judicia officer, isto be decided under Fourth Amendment standards. The individud's Satus as
apretrid detainee continues until the individua has been sentenced. Williams-El v. Johnson, 872 F.2d
224, 228-29 (8th Cir. 1989) (aperson convicted--but not yet sentenced--is till apretrial detainee). See
also Johnson-El v. Schoemehl, 878 F.2d 1043, 1048-49 (8th Cir. 1989). See, e.g., Davisv. Hall, 992
F.2d 151 (8th Cir. 1993) and Ervin v. Busby, 992 F. 2d 147 (8th Cir. 1993). It is not clear to what
extent this standard is different from the Fourth Amendment reasonableness standard, or the Eighth
Amendment standard. See Davisv. Hall, 992 F.2d 151 (8th Cir. 1993); Ervin v. Busby, 992 F.2d 147
(8th Cir. 1993).

In Ferguson v. Cape Girardeau, 88 F.3d 647, 650 (8th Cir. 1996), the court stated

Conditions of pretrid confinement are impermissble if they conditute punishment
as determined by the due process stlandards of the Fifth and Fourteenth Amendments. See
Bell v. Wolfish, 441 U.S. 520, 99 S. Ct. 1861, 60 L.Ed.2d 447 (1979). "[I]f aparticular
conditionor regtriction of pretrid detentionisreasonably rel ated to alegitimate governmen-
tal objective, it does not, without more, amount to ‘punishment.” Id. at 539, 99 S. Ct. at
1874. Inevauating the conditions, the court must ook to a number of factors, including
the 9ze of the detainegs living space, the length of the confinement, the amount of time
spent in the confined areaeach day, and the opportunity for exercise. See A.J. v. Kierst,
56 F.3d 849, 854-55 (8th Cir. 1995) (citations omitted).

However, inWhitnack v. Douglas County, 16 F.3d 954 (8th Cir. 1994), the court applied the deliberate
indifference sandard in a conditions of confinement case involving both convicted individuas and pretria
detainees. InDavis, the court gpplied the ddiberate indifference sandard in acaseinvolving medicd care
of apretrid detainee. Thus, it gopears the Eighth Circuit will use the deliberate indifference sandard in
some casesinvolving conditionsof confinement and denid of adequate medical care and the reasonableness
standard in other cases. However, because it is not permissible to punish pretrid detainees, the Eighth
Amendment standard, which permits punishment that is not cruel or unusud, should not be used in
excessive force cases. Thus, excessive force clamsby pretria detainees should be resolved by use of the
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reasonableness standard of the Fifth and Fourteenth Amendments due process clauses. Thisingtruction
uses the reasonabl eness standard.

Under the Due Process Clause, a pretrid detainee may not be punished prior to conviction.
Williams-El, 872 F.2d a 228. Thus, the use of force must be necessary to some legitimate ingtitutiona
interest such as safety, security or efficiency, and the force used may not be in excess of that reasonably
believed necessary to achievethose goas. Johnson-El, 878 F.2d a 1048. It seemsunlikely the court will
apply Eighth Amendment standards for cases involving excessve force by guards, thus, this ingtruction
should be used in such cases.

Any injury canbe sufficient. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir. 1988); Balin
v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989). The jury should be
ingtructed on nomind damages, when gppropriate. See Modd Ingtruction 4.52, infra.

Noteson Use

! Usethis phraseif there are multiple defendants.

2 Describe the daim if plaintiff has more than one daim againgt this defendant.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4 The conduct indicated by plaintiff's evidence should be described generdly.

® See City of Canton v. Harris, 489 U.S. 378 (1989) for the standard for the pretria detainee
who isin cugtody. Thisingruction appliesto personswho are not yet in custody &t the time the excessve
force is dleged to have occurred.

® A finding that plaintiff suffered "damage, pain, misery, anguish or Smilar harm” is necessary for
an Eighth Amendment violation. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir. 1988). But see
Bolinv. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989) (sufficient to instruct
that "unnecessary and wanton infliction of pain” was necessary without requiring a finding of injury).
Specific language which describes the damage plaintiff suffered may be included here, and in the damage
indruction, Modd Instruction 4.51, infra. Nominad damageswill dso haveto be submitted under Cowans.
See Modd Ingtruction 4.52, infra.

" Usethis language if thereis an issue as to whether the defendant was acting under color of sate
law, a prerequidite to a clam under 42 U.S.C. § 1983. Typicaly, this eement will be conceded by the
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defendant. If s, it need not be included in this ingtruction. Color of sate law will have to be defined on
the factud issue specified if this paragreph isused. See Modd Ingtruction 4.40, infra.

8 Indlude this phrase if defendant denies the use of any force.
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4.30 EXCESSIVE USE OF FORCE - CONVICTED PRISONERS -
EIGHTH AMENDMENT

Y our verdict must be for plaintiff [and againgt defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, defendant [here describe an act such as "struck, hit, or kicked"]* plaintiff, and

Second, the use of suchforce was excessive and applied malicioudly and sadigticaly® for the very
purpose of causing harm; [and not in agood faith effort to achieve a legitimate purpose]® and

Third, asadirect result, plaintiff was damaged,” and

[Fourth, defendant was acting under color of state law.]®

In determining whether the fored], if any]® was excessive, you must consider such factors as the
need for the gpplication of force, the relaionship between the need and the amount of force that was
used[,] [and] the extent of the injury inflicted[, and whether the force was used to achieve a legitimate
purpose or wantonly for the very purpose of causng harm|. "Madicioudy" means intentionaly injuring
another without just cause or reason. "Sadigticdly” means engaging in extreme or excessive crudty or
ddighting in crudity.

If any of the above elements has not been proved by the [(greater weight) or (preponderance)] of

the evidence, then your verdict must be for defendant.
Committee Comments

This indruction should only be used when a convicted person clamshis condtitutiond rightswere
violated because of the use of force by a gate officia or officer. If the plaintiff was a convicted prisoner
at thetimeof the alleged violation, the gppropriate sandard derivesfrom the Eighth Amendment. Graham
v. Connor, 490 U.S. 386 (1989); Whitley v. Albers, 475 U.S. 312 (1986); Hudson v. McMillian, 503
U.S. 1 (1992); Black Spotted Horse v. Else, 767 F.2d 516, 517 (8th Cir. 1985). The standards first
atticulatedinJohnsonv. Glick, 481 F.2d 1028, 1033 (2d Cir.), cert. denied, 414 U.S. 1033 (1973) have
been applied to excessiveforce casesinvol ving both convicted and unconvicted persons. Compar e Black
Sootted Horse v. Else, supra, withBauer v. Norris, 713 F.2d 408, 412-13 (8th Cir. 1983). However,
inGrahamthe Supreme Court held that such standards, insofar asthey direct an assessment of defendant's
intent, areingppropriate in casesinvolving unconvicted persons. Grahamv. Connor,490U.S. at 393-96.
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On the other hand, the standards of Johnson are gppropriate for Eighth Amendment cases in that they
require a balancing of factors, including defendant's menta state. See Hudson v. McMillian, supra;
Burgin v. lowa Dept. of Corr., 923 F.2d 637, 638 (8th Cir. 1991); DeGidio v. Pung, 920 F.2d 525,
532 (8th Cir. 1990) (mdicious and sadistic gandard); Senzel v. Ellis, 916 F.2d 423, 427 (8th Cir. 1990).
See note 5 for adiscussion about whether the term "sadistic” should be included in the ingruction.

The Committee recommends that a separate ingtruction presenting the affirmative defense of
qudified immunity based upon defendant's "good faith” should not be given. A separate indruction is
unnecessary because the issue/dements ingtruction itself requiresthe jury to assess defendant'sintent in an
Eighth Amendment context. See Graham v. Connor, supra. Furthermore, the issue of good faith
immunity is an issue the judge must decide, it is not ajury issue. Coffman v. Trickey, 884 F.2d 1057,
1062-63 (8th Cir. 1989). The dementsingruction should set forth factswhich, if found to betrue, entitle
plantiff to averdict.

Two phrases frequently come up in these cases. Oneis"mdicioudy and sadigicdly for the very
purpose of causing harm," and the other is "wanton infliction of pain." The recent Eighth Circuit cases of
Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994) and Cummings v. Malone, 995 F.2d 817 (8th Cir.
1993) place substantial emphasis on the use of the words "mdicious’ and "sadidic” in the ingtructions
themsdves. The useof both phraseswould be redundant. The Committee seesno benefit intdling thejury
that the defendant must have acted both mdicioudy and sadidticaly for the very purpose of causing harm
and for the purpose of wantonly inflicting pain. Thus, the "wanton infliction of pain" clause has been
eiminated.

Noteson Use

! Use this phraseif there are multiple defendants.

2 Describe the daim if plaintiff has more than one dlaim againg this defendant.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

“ The conduct indicated by plaintiff's evidence should be described generdly.

®> The issue of defendant's intent must be addressed as an eement of the clam. Howard v.
Barnett, 21 F.3d 868 (8th Cir. 1994); Cummingsv. Malone, 995 F.2d 817 (8th Cir. 1993). If plaintiff
clamsforce was used for an illegitimate purpose, for example, to deter his access to the courts, the trid
judge should consider amodification of this phraseto reflect that improper purpose. If noforceat al was

appropriate, theterm "excessve' could bereplaced with "unnecessary.” It has been suggested that thejury
should not be directed to consder whether the force was applied mdicioudy if ingtitutiona security was
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not involved. See Wyatt v. Delaney, 818 F.2d 21, 23 (8th Cir. 1987). However, thiselement repeatedly
has been associated with Eighth Amendment violationsin excessiveforce cases. See Grahamv. Connor,
supra; Whitley v. Albers, supra. See also Cowans v. Wyrick, supra. The cases frequently use the
phrase "mdicioudy and sadigticdly.” The Eighth Circuit has indicated that the term "sadidticdly” is
necessary to a correct statement of thelaw. Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994). Theterm
"sadidtic,” to some people, has sexua connotations. The Committee, therefore, recommends that both
"madicioudy” and "sadigticdly” be defined. See Modd Ingtructions 4.45 and 4.46, infra.

® Use this phrase if the defendant acknowledges the use of force, but asserts that the force was
used to achieve alegitimate purpose.

" A finding that plaintiff suffered damage or "pain, misery, anguish or similar ham" may be
necessary for an Eighth Amendment violation. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(sufficent to ingtruct that "unnecessary and wanton infliction of pain" was necessary without requiring a
finding of injury). Specific language which describes the damage plaintiff suffered may be included here,
and in the damage ingruction, Modd Ingruction 4.51, infra. Nomina damages will aso have to be
submitted under Cowans. See Modd Ingtruction 4.52, infra.

8 Usethislanguage if thereis an issue as to whether the defendant was acting under color of state
law, a prerequisite to aclam under 42 U.S.C. 8§ 1983. Typically, this dement will be conceded by the
defendant. If S0, it need not be included in thisingruction. Color of sate law will have to be defined on
the factual issue pecified if this paragraph isused. See Model Ingtruction 4.40, infra.

° Include this phrase if defendant denies the use of any force.

53 4.30



Civil Rights- Element and Damage I nstructions

4.31 DENIAL OF MEDICAL CARE - CONVICTED PRISONERS
42 U.S.C. §1983

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's daim of
deliberate indifference to his serious medica need]? if dl of the following dements have been proved by
the [(greater weight) or (preponderance)]?® of the evidence:

First, plantiff had aserious need for [describe plaintiff's medica need, such as "treatment for a
broken leg" or "pain medication"], and

Second, defendant was aware of plaintiff's serious need for such ["medica care€' or "pain
medication”], and

Third, defendant,* with ddliberateindifference,” failed to [ providethe medica care” or "direct that
the medica care be provided" or "dlow plaintiff to obtain the medica care needed"] [within areasonable
time],® and

Fourth, as adirect result, plaintiff was damaged,” and

[Fifth, defendant was acting under color of state law.]®

If any of the above elements has not beenproved by the[(greater weight) or (preponderance)] of
the evidence, then your verdict must be for defendant.

Committee Comments

" See Modd Instruction 4.20 for adiscussion of the standardsto be applied when dedling with use
of force on pretria detainees. Medica clamsof pretrid detainees, in the Eighth Circuit, will be governed
by the Eighth Amendment standard as long as Davis v. Hall, 992 F.2d 151 (8th Cir. 1993) is the
controlling case. The "ddiberate indifference’ standard used in this ingruction is an Eighth Amendment
standard which is designed for use involving convicted persons. See Wilson v. Seiter, 501 U.S. 294
(1991); Farmer v. Brennan, 511 U.S. 825, 114 S. Ct. 1970 (1994).

Thisingructionisderived from Estellev. Gamble, 429 U.S. 97 (1976), which applies the Eighth
Amendment to the United States Congtitution to medical clams and sets the sandards. Wilson did not
change the stlandard, although it made it even more clear that the deliberate indifference standard applies
to dl conditions of confinement cases of convicted persons and that negligence is not sufficient.

See Gobert and Cohen, Rights of Prisoners § 11.10.
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The following definition of "serious medica need” should be consdered:

A “serious’ medicd need is one that has been diagnosed by a physician as mandating
trestment or one that is so obvious that even a lay person would easly recognize the
necessity for adoctor'sattention. Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H.
1977).

This definition of "serious medica need" was gpproved in Johnson v. Busby, 953 F.2d 349 (8th Cir.
1991).

Ddiberate indifference, as used in amedica case means,

[Intentionally] [ddliberatdly] ignoring plaintiff's [serious medica needs]. Deliberate indifferenceis
established only if thereisactua knowledge of asubstantia risk thet plaintiff has a serious medical
problem and if the defendant conscioudy refuses to take steps to ded with the problem. Mere
negligence or inadvertence does not condtitute ddliberate indifference.

See Campbell v. Greer, 831 F.2d 700, 702 (7th Cir. 1987). Campbell dso included the word
"recklesdy" in the definition. Andyss of the court's language inWilson and Farmer indicates the court is
limiting Eighth Amendment dlams to those in which plantiff can show actuad subjective intent rather than
just recklessnessin thetort sense. 1n Wil son, the court characterized as Eighth Amendment violationsonly
actswhich are"deliberate act[s] intended to chastise or deter” (emphasis added) or “ punishment [which]
has been ddliberately administered for a pena or disciplinary purpose” (emphasis added). Wilson, 501
U.S. a 300. In Farmer, the court stated that recklessness in the crimind law context is what is
contemplated and that requires actua knowledge of a substantia risk. Farmer at 837. The court,
continuing to fallow the ddliberate indifference standard, clearly stated that negligence was not sufficient.
Applicationof thisstandard to someissuesinvolving pretrid detaineesisrequired by the Eighth Circuit (see
cases cited in Ingtruction 4.20).

Notes on Use
! Use this phraseif there are multiple defendants.
2 Use this language when plaintiff has more than one daim.
3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4 Thisingtruction assumesthat defendant had the responsibility to provide carefor plaintiff's serious
medical needs. If defendant has no duty, then a directed verdict would be appropriate. If the existence
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of the duty is disputed, the issue may be a question of law for the judge to decide. If a specific fact is
disputed, which will be determinative of defendant'sresponsibility, thet fact should be submitted to thejury.
For example, it may be disputed whether a certain person was working on acertain day. That question
should be specificaly submitted to the jury. The legd question whether a duty arises from a specific st
of factsis a question for the judge.

® It is probably best to define "ddiberate indifference”, dthough no Eighth Circuit law reguiresit.
SeeHoward v. Adkison, 887 F.2d 134 (8th Cir. 1989); Duckworthv. Franzen, 780 F.2d 645, 654 (7th
Cir. 1985).

® Add this phraseif it is aleged the medica care was provided but not a a reasonable time.

" Cowans v. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggeststhat actual damages are requiredin
Eighth Amendment cases. But see Carey v. Piphus, 435 U.S. 247 (1978) and Memphis Community
School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actua damages are not required in
procedural dueprocesscases. The Committee recommendsrequiring thejury tofind that plaintiff sustained
damage in al Eighth Amendment cases. The measure of damagesisaddressed in Modd Ingtructions4.51
and 4.52. Nomina damages should be submitted in dl Eighth Amendment cases, but must be defined in
accordance with Cowansand Model Instruction4.52. Seeal so Committee Comments, Model Instruction
4.51.

8 Usethislanguage if the issue of whether the defendant was acting under color of state law is il

in the case. Color of satelaw will haveto bedefined. See42 U.S.C. 8 1983 and Modd instruction 4.40,
infra.
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4.32 FAILURE TO PROTECT FROM ATTACK - SPECIFIC ATTACK -
CONVICTED PRISONERS- EIGHTH AMENDMENT

Y our verdict must be for plaintiff [and againgt defendant |* [here generdly describe
the daim? if dl the following elements have been proved by the [(greater weight) or (preponderance)]® of
the evidence:

First, [here describe the attacker(s) such as "one or more [inmates]"] [here describe an act such
as "struck, hit or kicked"]* plaintiff, and

Second, defendant was aware of the substantia risk of such attack; and

Third, defendant, with ddliberateindifferenceto plaintiff'sneed to be protected from [such attack],
failed to protect plaintiff; and

Fourth, as adirect result, plaintiff was damaged,® and

[Sixth, defendant was then acting under color of Sate law.]®

If any of the above € ements has not been proved by the [(greater weight) or (preponderance)] of
the evidence, then your verdict must be for defendant.

Noteson Use

! Use this phraseif there are multiple defendants.

2 Describe the daim if plaintiff has more than one dlaim againgt this defendant.

% Sdlect the bracketed |anguage which corresponds to the burden-of-proof instruction given.

* The conduct indicated by plaintiff's evidence should be described generdly.

® A finding that plaintiff suffered damage or "pain, misery, anguish or Smilar ham" may be
necessary for an Eighth Amendment violation. See Cowans v. Wyrick, 862 F.2d 697, 700 (8th Cir.
1988). But see Bolin v. Black, 875 F.2d 1343 (8th Cir. 1989), cert. denied, 493 U.S. 993 (1989)
(sufficient to ingtruct that "unnecessary and wanton infliction of pain" was necessary without requiring a
finding of injury). Specific language which describes the damage plaintiff suffered may be included here,

and in the damage ingruction, Modd Ingtruction 4.51. Nomina damages will dso have to be submitted
under Cowans. See Modd Instruction 4.52.
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® Usethislanguageif there is an issue as to whether the defendant was acting under color of sate
law, a prerequidte to aclam under 42 U.S.C. § 1983. Typicdly, this dement will be conceded by the
defendant. If S0, it need not be included in thisingruction. Color of sate law will have to be defined on
the factual issue specified if this paragraph isused. See Mode Ingtruction 4.40, infra.
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440 DEFINITION: COLOR OF STATE LAW
42 U.S.C. §1983

Acts are done under color of law when a person acts or purports to act in the performance of

officid duties under any state, county or municipa law, ordinance or regulation.
Committee Comments

Adopted from 9 Cir. Civ. Jury Instr. 11.1.1 (1997). See Monroe v. Pape, 365 U.S. 167
(1961), overruledin part, Monell v. Department of Social Services, 436 U.S. 658 (1978); Screwsv.
United States, 325 U.S. 91 (1945); United Sates v. Classic, 313 U.S. 299, reh'g denied, 314 U.S.
707 (1941). The court should, if possible, rule on the record whether the conduct of the defendant, if it
occurred as clamed by the plaintiff, condtitutes acts under color of state (county, municipa) law and not
eveningruct thejury onthisissue. Inmost cases, the color of state law issueis not challenged and thejury
need not be indructed on it. If it must be ingructed, this ingtruction should normally be sufficient.
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4.42 DEFINITION: PERVASIVE RISK OF HARM - CONVICTED PRISONERS
42 U.S.C. 81983

Prisons, by their very nature, are sometimes dangerous, violent and unpredictable! Thus, proof
of asingle or an isolated incident of (violence) (sexua assault) is [ordinarily]? not sufficient to prove a
pervasverisk of harm. On the other hand, it is not necessary to prove that areign of violence or terror
exigsintheinditution. A pervasive risk of harm exists when (violent acts) (sexud assaults) occur with
auffident frequency that aprisoner or prisonersare put in reasonablefear for their safety and prison officias
are aware of the problem and the need for protective measures?

Noteson Use

! Falls v. Nesbitt, 966 F.2d 375 (8th Cir. 1992).

2 The Committee believes the word "ordinarily" should not be included unless the caseis one in
whichthe jury could appropriately find a pervasive risk of harm from an isolated or Sngleincident. Most
cases do not fit that pettern, and including the term "ordinarily” will likely creste the impresson that it is
permissible to find a pervasive risk of harm based on asingle incident in the case presented to the jury.

3Id. at 378.
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4.43 DEFINITION: SERIOUSMEDICAL NEED - CONVICTED PRISONERS
42 U.S.C. §1983

A serious medica need isonethat has been diagnosed by aphysician asrequiring treatment or one

that is so obvious that even alay person would easily recognize the necessity for a doctor's attention.*
Committee Comments

This definition of "serious medica need" was gpproved in Johnson v. Busby, 953 F.2d 349 (8th
Cir. 1991).

Notes on Use

! Laaman v. Helgemoe, 437 F. Supp. 269, 311 (D.N.H. 1977).
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444 DEFINITION: DELIBERATE INDIFFERENCE - CONVICTED PRISONERS
42 U.S.C. §1983

Ddiberate indifference is established only if there is actud knowledge of a substantia risk that
plaintiff (describe seriousmedica problem or other serious harm that defendant isexpected to prevent) and
if the defendant disregards that risk by intentiondly refusing or failing to take reasonable measuresto deal

with the problem. Mere negligence or inadvertence does not condtitute deliberate indifference.
Committee Comments

See Farmer v. Brennan, 511 U.S. 825, 114 S. Ct. 1970 (1994) (clearly limiting deliberate
indifference to intentiond, knowing or recklessness in the crimina law context which requires actua
knowledge of a serious risk). Wilson v. Seiter, 501 U.S. 294 (1991). The court is limiting Eighth
Amendment claimsto thosein which plaintiff can show actua subjectiveintent rether than just recklessness
inthetort sense. In Wilson, the court characterized as Eighth Amendment violations only actswhich are
"deliberate act[s] intended to chastise or deter” (emphasis added) or "punishment [which] has been
deliberately administered for apend or disciplinary purpose” (emphasisadded). Wilson, 501 U.S. at 300.
The court, continuing to follow the ddliberate indifference sandard, clearly stated that negligence was not
aufficient.

The Committee believes the phrase "ddiberate indifference” should probably be defined in most
cases, dthough Eighth Circuit case law does not require it.
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445 DEFINITION: MALICIOUSLY

"Mdicioudy" means intentionaly injuring another without just cause or reason.

Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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4.46 DEFINITION: SADISTICALLY
"Sadidicaly" means engaging in "extreme or excessve crudty or ddighting in crudty.”
Committee Comments

See Howard v. Barnett, 21 F.3d 868 (8th Cir. 1994).
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451 ACTUAL DAMAGES- PRISONER CIVIL RIGHTS

If you find in favor of plaintiff, then you must awvard plaintiff such sum asyou find from the [(greeter
weight) or (preponderance)] of the evidence will fairly and justly compensate plaintiff for [any damages]*
you find plaintiff sustained [and is reasonably certain to sustain in the future]? as a direct result of [insert
appropriate language such as "the conduct of defendant as submitted in Ingtruction " or "the falure
to provide plaintiff with medica care’ or "the vidlaion of plaintiff's congtitutiond rights"]® [Y ou should
consder the following eements of damages:

1. Thephyscd pain and (mentd) (emotiond) suffering the plaintiff has experienced (and
is reasonably certain to experience in the future); the nature and extent of the injury, whether the
injury istemporary or permanent (and whether any resulting disability is partid or total) (and any
aggravaion of a pre-existing condition);

2. The reasonable vaue of the medica (hospitd, nurang, and similar) care and supplies
reasonably needed by and actually provided to the plaintiff (and reasonably certain to be needed
and provided in the future);

3. The (wages, sdary, profits, reasonable vaue of the working time) the plaintiff has lost
[and the reasonable value of the earning capacity the plaintiff is reasonably certain to lose in the
future] because of (his, her) (inability, diminished ability) to work.

[Remember, throughout your deliberations you must not engage in any speculations, guess, or
conjecture and you must not award any damages under this Instruction by way of punishment or through

sympethy.]

Committee Comments

The damages which may be recovered under 42 U.S.C. § 1983, are of three types. actua or
compensatory, nomina and punitive. Memphis Community School District v. Sachura, 477 U.S. 299
(1986). Theactua or compensatory damages are to ""compensate personsfor injuries that are caused by
the deprivation of condtitutiond rights™ and not "undefinable vaue of infringed right" or "presumed”
damages. Id. at 307 and 309. Seealso Careyv. Piphus, 435 U.S. 247 (1978). Actuad damagesinclude
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compensation for out-of-pocket oss, other monetary losses and for impairment of reputation, persona
humiliation, menta anguish and suffering. Memphis Community School Dist. v. Sachura, supra.

Cowans v. Wyrick, 862 F.2d 697 (8th Cir. 1988) suggests that actual damages are required in
Eighth Amendment cases. But see Carey v. Piphus, 435 U.S. 247 (1978) and Memphis Community
School Dist. v. Sachura, 477 U.S. 299 (1986), which stated that actua damages are not required in
procedural dueprocesscases. The Committee recommendsrequiring thejury to find that plaintiff sustained
damage inal Eighth Amendment cases. The measure of damagesisaddressed in Modd Ingtructions4.51
and 4.52. Nomina damages should be submitted in dl Eighth Amendment cases, but must be defined in
accordance with Cowans and Model Instruction 4.52.

Notes on Use

LA summary of the specific types of damage or injuries whichare supported by the evidence can
be described herein lieu of the phrase "any damages.”

2 Usethislanguage if permanent injuries are involved.
3 It isimportant to use language that limits the damages recovered to those which are attributable

to theimproper conduct of the defendant. See Memphis Community Dist. v. Sachura, 477 U.S. 299,
309-10 (1986).
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4.52 NOMINAL DAMAGES- PRISONER CIVIL RIGHTS

If you find in favor of plaintiff under Ingtruction L but you find that plaintiff's damages have
no monetary vaue? then you must return a verdict for plaintiff in the nominad amount of One Dollar
($1.00).3

Committee Comments

This ingtruction is derived from 3 Edward J. Devitt, et a., FEDERAL JURY PRACTICE AND
INSTRUCTIONS: Civil & Crimind § 85.18 (4th ed. 1987). It has been modified dightly.

In certain cases, nomind damages may be recovered when there is a violation of congtitutiona
rights. See Memphis Community School Dist. v. Sachura, 477 U.S. 299 (1986); Careyv. Piphus, 435
U.S. 247 (1978); Tatumv. Houser, 642 F.2d 253 (8th Cir. 1981); Cowansv. Wyrick, 862 F.2d 697
(8th Cir. 1988). Carey discusses the amount of nomina damages at page 267.

The Committee recommends requiring the jury to find that plaintiff suffered damagein most cases,
unlessit is clear tha recovery is permitted without a showing of any damage or injury. See Memphis,
supra, and Carey, supra. In classic Eighth Amendment cases, damages must be established and the
elements ingtruction should require the jury to find that plaintiff sustained damage. However, nomind
damages mugt gtill be submitted in Eighth Amendment casesif requested. The definition contained in this
ingruction is the one that should be used.

Noteson Use
1 Ingart the number or title of the "essential dements’ ingtruction here.

2 CowansVv. WArrick, 862 F.2d 697 (8th Cir. 1988), aprisoner civil rights case, used thelanguage
"unable to placeamonetary vaue' on plaintiff'sdamages asthe proper standard for when nominad damages
are gppropriate. That language may midead a jury to believe that nomina damages should be awarded
if they are having a difficult time agreeing upon or deciding the amount which should be awarded to
compensate for such dements of damage as suffering, humiliation, pain, etc.

3 One Dollar ($1.00) is arguably the required amount in cases in which nomina damages are
appropriate. Nomina damages may be appropriate when the jury isunableto place amonetary vaueon
the harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. WArick, 862 F.2d 697
(8thCir. 1988) (in prisoner civil rightsaction, nomina damages are appropriate wherethejury cannot place
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amonetary vaue on the harm suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984). See
Committee Comments.
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453 PUNITIVE DAMAGES-CIVIL RIGHTS

In addition to the damages mentioned in other ingtructions, the law permits the jury under certain
circumstances to award the injured person punitive damages in order to punish the defendant for some
extraordinary misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff and againgt defendant [name] [and if you find the conduct of that
defendant assubmittedinInstruction  * wasrecklesdy and cdloudy indifferent to plaintiff's (specify,
e.g., medica needs),]? then, in addition to any other damagesto which you find plaintiff entitled, you may,
but are not required to, award plaintiff an additiona amount as punitive damagesif you find it isgppropriate
to punish the defendant or deter the defendant and others from like conduct in the future. Whether to
award plaintiff punitive damages and the amount of those damages are within your sound discretion.®

[You may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damagesare assessed against morethan one defendant, the amountsassessed
againg such defendants may be the same or they may be different.]*

Committee Comments

In Pacific Mut. Life Ins. Co. v. Hadlip, 499 U.S. 1 (1991), the Supreme Court held that a
punitive damage award is conditutiond if the jury ingructions have "enlightened the jury asto the punitive
damages nature and purpose, identified the damages as punishment for civil wrongdoing of the kind
involved, and explained that their imposition was not compulsory.” 499 U.S. a 19. The Committee
believes that this punitive damage ingtruction meets the requirements of Hadlip.

Noteson Use
1 Useif more than one dement ingtruction.

2 Punitive damages are dlowed even though the threshold for liability requires reckless conduct.
If thethreshold for theunderlying tort ligbility islessthan "reckless" the bracketed language correctly states
the standard for punitive damagesunder 42 U.S.C. §1983. Smithv. Wade, 461 U.S. 30 (1983). Other
optiona phrasesmay be used which embellish or describethe standard for punitivedamages, but "reckless’
and "cdlous indifference" state the legd threshold. I the threshold for ligbility is "reckless conduct” or
something more culpable, no additiona finding should be necessary because the language in the
issue/dement ingruction requires the jury to find the culpability necessary for imposing punitive damages.
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However, it is recommended that the punitive damageingtruction include such language to be sure the jury
focuses on that issue.

3 Factorswhich may, in gppropriate circumstances, be considered by thejury in awarding punitive
damages include, but are not limited to:

1. the nature of defendant’s conduct;
2. theimpact of defendant's conduct on the plaintiff;
3. the relationship between the plaintiff and defendant;

4. thelikdihood that the defendant would repeet the conduct if a punitive award is not
made;

5. the defendant's financia condition; and

6. any other circumstances shown by the evidence, including any circumstances of
mitigation, that bear on the question of the size of any punitive award.

American College of Trid Lawyers, Report on Punitive Damages of the Committee on Specid Problems
inthe Adminigtration of Justice(Mar. 3, 1989). Seegenerally Hadip, 499 U.S. at 19, discussing factors
used in Alabamato review appropriateness of punitive damage awards.

4 Use this language if there are multiple defendants. 1t will have to be modified if plaintiff has
numerous eements indructions or if there are multiple plaintiffs.
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4.54 et seq. (Reserved for Future Use)
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4,60 VERDICT FORM - ONE PLAINTIFF, TWO DEFENDANTS,
ONE INJURY CASE

VERDICT
Note: Complete this form by writing in the names required by your verdict.

On plaintiff (name)'s clam againg defendant (name), as submitted in Ingtruction No. , we
find in favor of

(Plantiff (name)) or (Defendant (name))

On plantiff (name)'s clam againg defendant (name), as submitted in Instruction No. , We
find in favor of

(Plantiff (name)) or (Defendant (name))

Note: Complete the following paragraphs only if one or more of the above findingsisin favor of
plaintiff.
Wefind plaintiff (name)'s damages to be:

$ (stating theamount or, if none, writetheword "none")* (stating the amount,
or if you find that plaintiff's damages have no monetary vaue, set forth a nominad amount
such as $1.00).

Note: Y ou may not award punitive damages againgt any defendant unless you have first found
againg that defendant and awarded plaintiff nomina or actua damages.

We assess punitive damages againgt defendant (name) asfollows:

$ (stating the amount or, if none, write the word "none").

72 4.60



Civil Rights- Element and Damage I nstructions

We assess punitive damages againgt defendant (name of other defendant) as follows:

$ (stating the amount or, if none, write the word "none’).

Foreperson

Dated:

Noteson Use
! Usethis phraseif the jury has not been instructed on nomina damages.

2 Include this paragraph if the jury isingtructed on nomina damages.
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5. EMPLOYMENT CASES- ELEMENT AND DAMAGE INSTRUCTIONS
Overview

Section 5 contains modd e ements and damages ingtructionsin employment discrimination cases.
Currently, this section only addresses "digparate treatment” cases under Title VII of the Civil Rights Act
of 1964, as amended, 42 U.S.C. § 2000e to 2000e-17 (1994) ("Title V1I"); the Age Discrimination in
Employment Act of 1967, as amended, 29 U.S.C. 88 621-634 (1994) ("ADEA"); 42 U.S.C. § 1981
(1994); and 42 U.S.C. §1983 (1994). Inthefuture, the Committee intendsto develop mode instructions
for usein sexua harassment casesunder Title VII; disability discrimination casesunder the AmericansWith
DisabilitiesAct of 1990, asamended, 42U.S.C. 8§ 12101-12213(1994) ("ADA") and "di sparateimpact"
ingructionsfor usein Title VII, ADEA, and ADA cases.

Background of " Disparate Treatment” Instructions

When this project commenced in 1987, the Committee anticipated little difficulty in formulating
gppropriate modd ingructions. At that time, Title VIl cases were not jury trigble. See Harmon v. May
Broad. Co., 583 F.2d 410, 410 (8th Cir. 1978). Moreover, in ADEA cases, the standard for liability
clearly appeared to be whether the plaintiff's agewasa" determining factor” in the defendant's employment
decison. See Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985).

Over the next four years, however, the gpplicable law changed dramatically. For example, in
Patterson v. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court ruled that 42 U.S.C.
§ 1981 could not be invoked to address claims of racidly-motivated discharges or racid harassment.
More sgnificantly, in Price Water house v. Hopkins, 490 U.S. 228 (1989), the Supreme Court ruled that
different burdens of proof applied in Title VI cases, depending upon the type of evidence offered by the
plantiff: (1) In"pretext” cases, wherethe plaintiff relied upon "indirect evidence", the Court held that the
employee had the burden of proving that unlawful discrimination was a "determining factor” in the
chdlenged employment decision; and (2) in "mixed motive' cases, where the plaintiff relied upon "direct
evidence" of discriminatory motivation, the Court ruled that, once the employee established that unlawful
bias was a "moativating factor" in the chalenged employment decision, the employer had the burden of
showing that it would have made the "same decison” in the abbsence of any unlawful motivation.

Although Price Waterhouse was a Title VII case, the lower courts began agpplying this
pretext/mixed motive distinction in jury cases. Compare Grant v. Hazelett Srip-Casting Corp.,
880 F.2d 1564, 1568 (2d Cir. 1989) (instruction erroneoudy placed burden of proof on employee who
relied upon "direct evidence" of satements manifesting bias) with Lynch v. Belden & Co., 882 F.2d 262,
268-69 (7th Cir. 1989) (absent "direct evidence’ of discrimination, burden of persuasion rested squarely
with plaintiff). Accordingly, inthewake of Price Waterhouse and its progeny, the Committee developed
dternative essentid eementsingructions for usein ADEA, § 1981, and 8§ 1983 cases. Firg, in "indirect
evidence' cases, the Committee prepared an ingtruction in which the plaintiff bore the burden of persuasion
onthe ultimate question of whether discrimination wasa" determining factor” in the chalenged employment
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decison. See Modd Instruction 5.91. Second, in "direct evidence" cases, the Committee drafted an
indruction that incorporated the burden-shifting approach announced in Price Waterhouse. See Model
Instructions 5.11, 5.21, 5.31.

Practical and Analytical Considerations

Despite its ability to draft separate indructions for "pretext” and "mixed motive' cases, the
Committee observed that there would be significant difficulty in deciding how to dassfy agiven case. For
example, it was not entirely clear that a plaintiff was entitled to a "mixed motive' ingruction merely by
tegtifying asto "direct evidence' of discriminatory motivation. Moreover, the Committee noted thet thetrial
court's choice between a "mixed motive" ingruction and a "pretext” ingtruction would be extremely
important because of the potentidly dispositive difference in the burdens of persuasion contained in these
ingructions. Consequently, the Committee formulated amode set of specid interrogetoriesto dicit jury
findings under both burdens of proof. See Modd Instruction 5.92.

While these specia interrogatories dicited al of the necessary information to permit post-tria
andyss under either a "mixed motive" or "pretext” standard, they admittedly were cumbersome and
potentidly confusng. The Committeedso struggled withthelogica bassfor drawing adistinction between
"pretext” and "mixed motive" cases which, in turn, appeared to depend upon the type of evidence offered
by theplaintiff.! Indeed, in other contexts, the Committee has counsdled against the use of ingtructionsthat
distinguish between direct and circumgtantid evidence. See Modd Instruction 1.02.

1 By way of illugtration, consider the following hypotheticas:

In Case No. 1, an age discrimination plantiff relies exclusvely upon "indirect evidence' thet he
was terminated for excessive absenteeism while severa younger employees with a greater
number of absences were not even disciplined by the employer.

In Case No. 2, the plaintiff relies on "direct evidence" by offering disputed testimony thet his
supervisor referred to his age while dismissing him for excessive aosentesism, while the
undisputed evidence aso shows that severd younger employees with the same number of
absences had been similarly dismissed.

Even though the claim in Case No. 2 seems considerably wesker than the claim in Case No. 1,
the plaintiff would be entitled to an "easer” burden of proof in Case No. 2, under the pre-
text/mixed motive distinction. This peculiar result seemed to exemplify the practical and logica
problems created by a distinction between direct and indirect evidence.
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The practical and logica problems created by the pretext/mixed motive digtinction were
exacerbated when Congress passed the Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071
(hereinafter "CRA of 91"). In this Satute, Congress authorized jury trids in Title VII cases and, more
importantly from an indructiond standpoint, legidatively overruled Price Waterhouse by expresdy
mandaing a motivating factor/same decison andytica format. See CRA of 91, § 107 (codified at 42
U.S.C. § 2000e-z(m) (1994)). In turn, these legidative changes suggested that there could be further
practica difficultiesin caseswherearace discrimination plaintiff joined a" pretext” claim under section 1981
and aclam under Title VII.

Alternative Approachesin " Disparate Treatment" Cases

Agang this background, the Committee identified three choices for the "essentia elements’
ingructionsin ADEA, § 1981, and § 1983 cases. Firgt, the Committee considered reverting to the use of
a "determining factor" standard in al of these cases. Second, the Committee considered retention of
separate essentid eements indructions for pretext and mixed motive cases, dong with the set of specid
interrogatories for "borderling’ cases. Third, the Committee considered adoption of the motivating
factor/same decison format in al cases.

Recommended Approach in " Disparate Treatment” Cases

Ultimatdly, the Committee decided to endorse the third option--the mixed motive/same decision
format--as the preferred method of ingtructing on the issue of liahility in "digparate treatment” cases filed
under the ADEA, § 1981 and § 19832 In the Committeg's view, this goproach has the virtues of
uniformity, smplicity and consistency with Title VI cases to which the Civil Rights Act of 1991 applies?
In the event the trid court optsto use a"determining factor" instruction or the set of specid interrogatories
for "borderling’ cases, the Committee has retained sample indructions. See Moded Ingtructions 5.91
("determining factor" ingtruction), 5.92 (specia interrogatories). It bears emphasis that a proper set of
ingtructions must betailored for eachindividua case. Cf. Brownv. Stites Concrete, Inc., 994 F.2d 553,
570 (8" Cir. 1993) (enbanc) (Loken, J., dissenting from the panel opinion, which was partialy reinstated
and published as an gppendix to the en banc opinion) (criticizing use of mode employment ingtructions
without tailoring them for particular case).

2 Clealy, in Title VIl cases, amotivating factor/same decision ingtructional formeat is appropriate.
See Modd Ingructions 5.01, 5.01A.

% It bears emphasis that a"motivating factor” finding in a Title VII case establishes the defendant's
liability in aTitle VII case, while the defendant in an ADEA, § 1981, or § 1983 case may il
preval on theissue of liability if there isafavoradle finding on the "same decidon” issue.
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5.00 DISPARATE TREATMENT CASESUNDER TITLE VII OF THE CIVIL RIGHTS
ACT OF 1964, ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
Introductory Comment

Thefallowing ingructions are designed for usein jury trids under Title VII of the Civil Rights Act
of 1964, as amended by the Civil Rights Act of 1991. Under the Civil Rights Act of 1991, which was
sgned into law on November 22, 1991, plaintiffs may recover compensatory and punitive damages in
"digparate treatment” cases under Title VII. In Fray v. Omaha World Herald Co., 960 F.2d 1370 (8th
Cir. 1992), the Eighth Circuit held that section 101 of the 1991 amendments (overruling Patterson v.
McLean Credit Union, 491 U.S. 164 (1989)), did not apply retroactively to cases pending at the time
of their enactment. See also Huey v. Sullivan, 971 F.2d 1362 (8th Cir. 1992) (holding that section 114
of the 1991 Act authorizing interest on back pay, and section 113 dlowing shifting of expert witnessfees,
are not retroactive).
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501 TITLEVII - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's (sex)?
discriminationdaim]® if al the following elements have been proved by the [(greater weight) (preponder-
ance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) was amotivating factor® in defendant's decision.

If either of the above elements has not been proved by the [(greater weight) (preponderance)] of
the evidence, your verdict must befor defendant and you need not proceed further in considering thisclaim.

Committee Comments

Thisingruction is desgned to submit the issue of ligility in "digparate trestment” Title VII cases
that are subject to the amendments st forth in the Civil Rights Act of 1991. Prior to these amendments,
Title VIl caseswere not jury-triable, Harmon v. May Broad. Co., 583 F.2d 410 (8th Cir. 1978), and the
lidbility standards depended upon whether the case was classfied asa"pretext” case or a"mixed motive"
case. See Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). Under the Civil Rights Act of 1991,
these caseswill betriableto ajury, see CRA of 91, § 102 (codified at 42 U.S.C. § 1981a(c) (1994)), and,
more importantly, the plaintiff prevalls on the issue of liahility if he or she shows that discrimination was a
"motivating factor" in the chdlenged employment decision. See CRA of 91, § 107 (codified at 42 U.S.C.
§ 2000e-2(m) (1994)). Paintiffs who prevail on the issue of liability will be eigible for a declaratory
judgment and attorney fees, however, they cannot recover actua or punitive damages if the defendant
showsthat it would have made the same employment decision irrespective of any discriminatory motivation.
See CRA of 91, § 107 (codified at 42 U.S.C. § 2000e-5(g)(2)(B) (1994)); see Modd Ingtruction 5.01A
("same decison” indruction).

Itisunnecessary and inadvisabletoingruct thejury regarding the three-step analysisof McDonnell
DouglasCorporationv. Green, 411 U.S. 792 (1973). See Grebin v. Soux FallsIndep. School Dist.
No. 49-5, 779 F.2d 18, 20-21 (8th Cir. 1985) (ADEA case). Seegenerally Gilkerson v. Toastmaster,
Inc., 770 F.2d 133, 135 (8th Cir. 1985) (after dl of the evidence has been presented, inquiry should focus
on ultimate issue of intentiona discrimination, not on any particular step in the McDonnell Douglas
paradigm). Accordingly, thisingtruction isfocused on the ultimate issue of whether the plaintiff's protected
characterigic was a "motivating factor” in the defendant's employment decision.
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Noteson Use
! Usethis phraseif there are multiple defendants.

2 Thisindruction is designed for use in a gender discrimination case. It must be modified if the
plantiff is cdaming discriminaion on the basis of race, reigion, or some other prohibited factor.

3 The bracketed language should be insarted when the plaintiff submits more than one dlaimto the
jury.

4 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

® Thisingtruction isdesigned for usein adischarge case. Ina"'failureto hire" "failureto promote,”
or "demotion” case, theingruction must bemodified. Wherethe plaintiff resgned but daimsacondructive
discharge,” thisingruction should be modified. See Mode Ingtruction 5.93.

® The Committee beieves that the term "moativating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase "afactor that played a part” dso may be an appropriate substitute for the phrase
"moativating factor.” See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir. 1988). But cf.
Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating
factor" with "subgtantid factor”).
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5.01A TITLE VII - DISPARATE TREATMENT -
"SAME DECISION" INSTRUCTION
If you findinfavor of plaintiff under Ingtruction 1 then you must answer the following question
inthe verdict form[s]: Hasit been proved by the [(greater weight) (preponderance)]? of the evidence that
defendant [would have discharged]?® plaintiff regardless of [higher] [sex]?

Committee Comments

If aplaintiff prevailsontheissueof ligbility by showing thet discrimination wasa"moativating factor,”
the defendant neverthelessmay avoid an award of damages or reinstatement by showing that it would have
taken the same action "in the aosence of the impermissble moativating factor." See CRA of 91, § 107
(codified a 42 U.S.C. § 2000e-5(g)(2)(B) (1994)). This instruction is designed to submit this "same
decison” issueto thejury.

Notes on Use
LAl in the number or title of the essentid eements ingtruction here.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 Thisingruction is designed for usein adischarge case. In a"falureto hire" "failure to promote’
or "demotion” case, the language within the brackets must be modified.

* This indruction is designed for use in a gender discrimination case. The language within the
brackets must be modified if other forms of discrimination are dleged. The practical effect of adecision
infavor of plaintiff under Modd Ingruction 5.01, but in favor of defendant on this question under Title VI,
is a judgment for plaintiff and digibility for an award of attorney fees but no actuad damages. The
Committee takes no pogition on whether the judge should advise the jury or dlow the attorneysto argue
to the jury the effect of adecison in favor of the defendant on the question set out in this ingruction.
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5.02 TITLE VII - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find in favor of plaintiff under Ingtruction _ * and if you answer "no" in response to
Ingtruction____ 2, then you must award plaintiff such sum asyou find by the [(greater weight) (preponder-
ance)]® of theevidencewill fairly and justly compensate plaintiff for any damagesyou find plaintiff sustained
as adirect result of [describe defendant's decision - e.g., "defendant's decison to discharge plaintiff"].
Faintiff's clam for damages includes three digtinct types of damages and you must consider them
Separatdy:

First, youmust determinethe amount of any wages and fringe benefits* plaintiff would have earned
in [higher] employment with defendant if [he/she] had not been discharged on [fill in date of discharge]
through the date of your verdict,> minus the amount of earnings and benefits that plaintiff received from
other employment during thet time.

Second, you must determine the amount of any future wages and fringe benefits plaintiff would
reasonably have earned in [hisher] employment with defendant from the date of your verdict through
[specify cut-off date for any "front pay" award],® minus the amount of earnings and benefits plaintiff will
receive from other employment during that time.”

Third, you must determine the amount of any other damages sustained by plaintiff, such as[lis
damages supported by the evidence] .2 Y ou must enter separate amounts for each type of damagesin the
verdict form and must not include the same items in more than one category.®

[You are aso indructed that plaintiff has a duty under the law to "mitigate’ hisher damages - that
IS, to exercise reasonable diligence under the circumstancesto minimize hisgher damages. Therefore, if you
find by the [(greater weight) (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably availableto [hinvher], you must reduce [his’her] damages
by the amount [he/she] reasonably could have avoided if [he/she] had sought out or taken advantage of
such an opportunity.]*°
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[Remember, throughout your ddiberations, you must not engage in any speculation, guess, or

conjecture and you must not award damages under this Ingtruction by way of punishment or through
sympathy J*
Committee Comments

The Civil Rights Act of 1991 makes three Sgnificant changesin the law regarding the recovery of
damages in Title VII cases. Fird, the plantiff prevails on the issue of ligbility by showing that unlawful
discrimination was a"motivating factor” in the rlevant employment decision; however, the plaintiff cannot
recover any actua damagesif the employer showsthat it would have made the same employment decision
even in the absence of any discriminatory intent. See CRA of 91, 8§ 107 (codified at 42 U.S.C. 8 2000e-
2(9)(2)(B) (1994)). Second, the Civil Rights Act permits the plaintiff to recover generd compensatory
damagesin additionto thetraditiona employment discrimination remedy of back pay and lost benefits. See
CRA of 91, 8§ 102 (codified at 42 U.S.C. § 1981a(a) (1994)). Third, the Act expresdy limitstherecovery
of general compensatory damagesto certain dollar amounts, ranging from $50,000 to $300,000 depending
upon the size of the employer. See CRA of 91, § 102 (codified at 42 U.S.C. § 1981a(b) (1994)).

Thisingruction is designed to submit the stlandard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808-09 (8th Cir. 1982). Thisingruction may be modified to articulate the types of interim earningswhich
should be offset against the plaintiff's back pay. For example, severance pay and wages from other
employment ordinarily areoffset againgt aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674,
680 (10th Cir. 1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv.
Lynchburg Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Social Security
benefits, and pension benefits ordinarily are not offset againgt a back pay award. See Doyne v. Union
Electric Co., 953 F.2d 447, 451-52 (8th Cir. 1992) (holding that pension benefitsarea”collatera source
benefit"); Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security and pension
benefits not deductible); Protos v. Volkswagen of Am., Inc., 797 F.2d 129, 138-39 (3d Cir. 1986)
(unemployment benefits not deductible), overruled on other grounds by Hazen Paper Co. v. Biggins,
507 U.S. 604, 615 (1993); Rasimas v. Michigan Dep’'t of Mental Health, 714 F.2d 614, 626-27 (6th
Cir. 1983) (same). But cf. Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensationiswithintrid court'sdiscretion); EEOC v. Enterprise Assn
Steamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same). However, because Title VI,
as amended by the Civil Rights Act of 1991, no longer limitsrecovery of damages, the ingruction permits
the recovery of generd damages for pain, suffering, humiliation, and the like.

Because thelaw imposesalimit on generd compensatory damages but does not limit the recovery
of back pay and lost benefits, the Committee believesthat these types of damages must be considered and
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assessed separately by the jury. Otherwisg, if the jury awarded a single dollar amount, it would be
impossible to identify the portion of the award that was attributable to back pay and the portion that was
attributable to "generd damages.” Asareault, thetria court would not be able to determine whether the
jury's award exceeded the statutory limit.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentidly an equitable remedy "in lieu of" reingdatement, this remedy traditiondly has been viewed as an
issue for the court, not thejury. See MacDiss v. Valmont Indus., Inc., 856 F.2d 1054, 1060 (8th Cir.
1988); Newhouse v. McCormick & Co., 110 F.3d 635, 641 (8" Cir. 1997). If thetria court submits
the issue of front pay to thejury, thejury’ sdetermination will bebinding. See Doyne v. Union Elec. Co.,
953 F.2d 447, 451 (8" Cir. 1992) (ADEA case). Thisingruction has been designed to permit the court
to submit the issue of future lost wages and benefitsto the jury. See infra Notes on Use 6-7.

In Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620 (8" Cir. 1998), the court ruled
that “front pay isan equitable remedy excluded from the statutory limit on compensatory damagesprovided
forin[42 U.S.C] 8§ 1981a(b)(3).” Id. a 626. Accordingly, thisindruction is desgned to dicit findings
as to three separate e ements of damages. (1) back pay and past lost benefits; (2) front pay and futurelost
benefits, and (3) compensatory damages. With these separate findings, the record will be complete to
permit the triad court to evauate the relevant issues on a pod-tria basis.

Although the Civil Rights Act of 1991 expresdy limits the amount of compensatory and punitive
damages depending upon the Sze of the employer, section 102 of the Act expresdy statesthat thejury shal
not be advised on any such limitation. Instead, the tria court will Smply reduce the verdict by the amount
of any excess.

Noteson Use

LAl in the number or title of the essentid eements ingtruction here.

2 Fill in the number or title of the "same decision” ingtruction here.

3 Sdect the bracketed language that corresponds to the burden-of-proof instruction given.

* When certain benfits, such as employer-subsidized hedlth insurance, are recoverable under the
evidence, thisingruction may be modified to explain to the jury the manner in which recovery for those
benefitsisto be caculated. Clamsfor lost benefits often present difficult issues asto the proper measure
of recovery. See Tolanv. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing different

approaches). Some courts deny recovery for lost benefits unless the employee purchased substitute
coverage, in which case the measure of damages is the employee's out-of-pocket expenses. Syvock v.
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Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161-62 (7th Cir. 1981); Pearcev. Carrier Corp., 966 F.2d
958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have paid as
premiums on theemployegsbehaf. SeeFarissv. Lynchburg Foundry Co., 769 F.2d 958, 964-65 (4th
Cir. 1985). The Committee expresses no view asto which gpproach isproper. Thisinstruction aso may
be modified to exclude certain items which were mentioned during trial but are not recoverable because
of aninaufficiency of evidence or as a matter of law.

® In some cases, the defendant will assert someindependent post-discharge reason - such asaplant
closing or sweeping reduction in force - asto why the plaintiff would have been terminated in any event
beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507, 511 (W.D. Mo. 1978), aff'd,
594 F.2d 638 (8th Cir. 1979). Inthose cases, thisingruction must be modified to submit thisissuefor the
jury's determination.

® If the issue of "front pay" is submitted to the jury, the trid court may decide to set atime limit
beyond which an award of future damages would be impermissibly speculative. See Hybert v. Hearst
Corp., 900 F.2d 1050, 1056-57 (7th Cir. 1990); Show v. Pillsbury Co., 650 F. Supp. 299, 300-01 (D.
Minn. 1986) (ADEA case in which front pay was limited to three years); see also Brooks v. Woodline
Motor Freight, Inc., 852 F.2d 1061, 1062 (8th Cir. 1988) (digtrict court awarded front pay in lieu of
reingtatement; the amount of front pay awarded was determined by the district court and was nearly
identical to amount of back pay). But cf. Neufeld v. Searle Lab., 884 F.2d 335, 341 (8th Cir. 1989) (in
age discrimination cases, if reingtatement isdeemed by the court initsequitable powersto beingppropriate,
plaintiff is presumptively entitled to front pay through normd retirement age unless employer proves
evidence to the contrary).

" Under the Civil RightsAct of 1991, it isunclear whether the "front pay” issue should be submitted
to the jury. Onthe one hand, front pay is essentidly an equitable remedy "in lieu of" reingtatement and, as
areault, it traditionaly has been viewed as anissuefor the court, not thejury. See Doyne v. Union Elec.
Co., 953 F.2d 447, 450-51 (8th Cir. 1992) (holding under ADEA that decison of whether to award
reinstatement or front pay was for the court but declining to decide whether amount of front pay was
decison for court or jury, Sating: "Thiscircuit has not addressed thisissue, and it isnot necessary to reach
it in this case because the magidtrate judge eected to submit the front pay issue to the jury. Once having
done s0, he is bound by the jury's finding, assuming there is subgtantial evidence in support”); see also
Tennesv. Massachusetts 944 F.2d 372, 381 (7th Cir. 1991) ("Neither reingtatement nor front pay are
mandatory relief for a prevailing plantiff under the ADEA,; both lie within the discretion of the trid court
after careful condderation of the particular facts of the case.”). But see Blake v. J.C. Penney Co., 706
F. Supp. 679, 680 (W.D. Ark. 1988) (awarding reinstatement under ADEA, but noting that "both the
determination of whether reinstatement or front pay should be awarded, and, if front pay is the proper
remedy, the amount of such, is equitable and for the court to determine”) (citing Dickerson v. Deluxe
Check Printers, Inc., 703 F.2d 276 (8th Cir. 1983); Cleverly v. Western Elec. Co., 594 F.2d 638 (8th
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Cir. 1979)), aff'd in part, rev'd in part, 844 F.2d 274 (8" Cir. 1990). However, § 102 of the Civil
RightsAct of 1991 mentions "future pecuniary losses' asacomponent of "compensatory damages.” CRA
of 91, § 102 (codified a 42 U.S.C. § 1981a(b)(3) (1994)). Thisinstruction is designed to dicit ajury
finding as to the front pay issue; however, the Committee takes no position on whether the amount of an
award of front pay isacourt issueor ajury issue. If theissueof front pay is submitted to thejury, thejury’s
determinationwill bebinding. Doynev. Union Elec. Co., 953 F.2d 447, 451 (8" Cir. 1992). If front pay
is awarded, it should be excluded from the statutory limit on compensatory damages provided for in 42
U.S.C. § 1981a(b)(3). See Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620, 625-26 (8"
Cir. 1998).

8 Under the 1991 amendments to Title V11, aprevailing plaintiff may recover damages for mental
anguish and other persond injuries. The types of damages mentioned in 8 102 of the Civil Rights Act of
1991 include "future pecuniary losses, emaotiond pain, suffering, inconvenience, menta anguish, loss of
enjoyment of life, and other nonpecuniary losses” CRA of 91, § 102 (codified at 42 U.SC. §
1981a(b)(3) (1994)). See also Modd Ingruction 4.51 for alist of some of those damages.

° If the issue of “front pay” is submitted to the jury, it should be distinguished from an award of
compensatory damages which are subject to the statutory cap. See Committee Comments, supra.
Accordingly, separate categories of damages must be identified.

10 This paragraph is designed to submit the issue of "mitigation of damages' in gppropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983); Fieldler v. Indianhead Truck
Line, Inc., 670 F.2d 806, 808-809 (8th Cir. 1982).

11 This paragraph may be given at the trial court's discretion.
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503 TITLE VIl - DISPARATE TREATMENT - NOMINAL DAMAGES

If you find in favor of plaintiff under Instruction ! and if you answer "no" in response to
Instruction 2, but you find that plaintiff's damages have no monetary vaue, then you must return a
verdict for plaintiff in the nomina amount of One Dollar ($1.00).3

Committee Comments

Most employment discrimination casesinvolve lost wages and benefits. 1n some cases, however,
the jury may be permitted to return a verdict for only nomina damages. For example, if the plaintiff was
given severance pay and was able to secure a better paying job, the evidence may not support an award
of back pay, but may support an avard of compensatory damages. Similarly, in asexud harassment case
in which the plaintiff doesnot suffer any lost wages or benefits, the jury may find for the plaintiff but award
no actual damages. This ingruction is desgned to submit the issue of nomind damages in appropriate
Cases.

Noteson Use

LAl in the number or title of the essentid eements ingtruction (5.01) here.

2 Fill in the number or title of the "same decision” ingtruction (5.01A) here.

3 One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
gopropriate. Nomina damages are appropriate when the jury is unable to place amonetary vaue on the
harmthat the plaintiff suffered fromtheviolation of hisrights. See Dean v. Civiletti, 670 F.2d 99, 101 (8th
Cir. 1982) (Title VI1I); cf. Cowans v. Wyrick, 862 F.2d 697-99 (8th Cir. 1988) (in prisoner civil rights

action, nomina damages are appropriate where the jury cannot place a monetary value on the harm
suffered by plaintiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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5.04 TITLE VII - DISPARATE TREATMENT - PUNITIVE DAMAGES

I naddition to the damages mentioned in the other ingtructions, thelaw permitsthejury under certain
circumstances to award an injured person punitive damages in order to punish the defendant for some
extraordinary misconduct and to serve as an example or warning to others not to engage in such conduct.

If you find in favor of plaintiff under Ingtruction ! and if you answer "no" in response to
Instruction 2 and if you find that defendant acted with malice or with recklessindifferenceto plaintiff's
right not to be discriminated against® on the basis of [his’her] (sex),* then in addition to any damages to
which you find plaintiff entitled, you may, but are not required to, award plaintiff an additional amount as
punitive damagesif you find it is gppropriate to punish the defendant or to deter defendant and othersfrom
like conduct in thefuture. Whether to award plaintiff punitive damages, and the amount of those damages,
are within your discretion.

[You may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed agai nst morethan one defendant, the amounts assessed
againg such defendants may be the same or they may be different.]®

Committee Comments

Under the Civil Rights Act of 1991, aTitle VII plaintiff may recover punitive damages by showing
that the defendant engaged in discrimination "with malice or with reckless indifference to [his or her]
federdly protected rights” See 42 U.S.C. § 1981a(b)(1) (1994); see also Model Instruction 4.53
(punitive damages); Pacific Mut. LifeIns. Co. v. Hadlip, 499 U.S. 1 (1991); BMW of North America,
Inc. v. Gore, 517 U.S. 559 (1996).

Noteson Use

LAl in the number or title of the essentiad elementsingtruction here.

2 Fill in the number or title of the "same decision” indtruction here.

# Although afinding of discrimination ordinarily subsumes afinding of intentional misconduct, this

language is included to emphasize the threshold for recovery of punitive damages. Under the Civil Rights
Act of 1991, the standard for punitive damagesiswhether the defendant acted "with malice or with reckless
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indifference to the [plaintiff's] federdly protected rights: CRA of 91, § 102 (codified at 42 U.S.C.
§ 1981a(b)(1) (1994)).

* Thisingtruction is designed for use in agender discrimination case. It must be modified if other
forms of discrimination are aleged.

® The bracketed language is availablefor useif punitive damage dlaims are submitted againgt more
than one defendant.
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5.05 TITLE VII - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete the following paragraph by writing in the name required by your verdict.

Onthe[(sex)* discriminaion] 2 dlaim of plaintiff [Jane Dog], [as submitted in Instruction 3, we
find in favor of:

(Plantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Answer the next question only if the abovefinding isin favor of plaintiff. If the above findingisin
favor of defendant, haveyour foreperson sign and date thisform because you have completed your
deliberations on thisclam.

Has it been proved by the [(greater weight) (preponderance)]* of the evidence that defendant
would have discharged plaintiff regardiess of [higher] (sex)?

Yes No
(Mark an " X" in the appropriate space)

Note: Complete the following paragraphs only if your answer to the preceding question is"no." If you
answered "yes' to the preceding question, have your foreperson sgn and date this form because
you have completed your ddiberations on thiscam.

Wefind plaintiff's lost wages and benefits through the date of this verdict to be;

$ (stating the amount or, if none, write the word "none").

[We find plaintiff's future lost wages and benefits from the date of this verdict through [specify
cut-off date for any "front pay" award] to be:

$ (stating the amount [or, if none, write the word "none”).]®

Wefind plaintiff's other damages, excluding past and future lost wages and benefits, to be:
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$ (stating the amount [or, if you find that plaintiff's damages do not have a
monetary vaue, write in the nomina amount of One Doallar ($1.00)]).

[We assess punitive damages againgt defendant, as submitted in Instruction , asfollows:
$ (stating the amount or, if none, write the word "none’).]’
Foreperson
Dated:
Noteson Use

! This verdict form is designed for use in agender discrimination case. It must be modified if the
plantiff is cdlaming discrimination based on race, religion, or some other prohibited factor.

2 The bracketed phrase should be submitted when the plaintiff submits multiple daimsto thejury.

3 The number or title of the "essentid elements' intruction may be inserted here. See Model
Instruction 5.01.

* This question submits the "same decision” issueto the jury. See Mode Instruction 5.01A.
> Sdlect the bracketed language that corresponds to the burden-of-proof ingtruction given.

® This paragraph should be included if the trial court decides to submit the issue of "front pay" to
the jury. See Committee Comments, Model Ingtruction 5.02.

" This paragraph should be included if the evidence is sufficient to support an award of punitive
damages. See Modd Ingtruction 5.04.
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5.10 DISPARATE TREATMENT CASESUNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT ("ADEA")
Introductory Comment

The following ingtructions are designed for use in "disparate trestment” cases brought pursuant to
the Age Discrimination in Employment Act. In the interests of amplicity and uniformity, the mode
indruction on the issue of liability utilizes a motivating-factor/same-decison format for al cases. See
Introductory Note to Section 5. Nevertheless, if the trid court believes it is gppropriate to distinguish
between a mixed motive case and a pretext case, Mode Instruction 5.91 contains a sample pretext
indruction. Moreover, if thetria court isinclined to adhereto apretext/mixed motive distinction but cannot
determine how to categorize a particular case, Modd Ingtruction 5.92 contains a set of specid
interrogatories desgned to dicit a complete set of findings for pogt-trid anayss.
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5.11 ADEA - DISPARATE TREATMENT - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plantiff's age
discrimination daim]? if dl the following dements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's age was a motivating factor® in defendant's decision.

However, your verdict must be for defendant if any of the above elements has not been proved by
the [(greater weight) or (preponderance)] of theevidence, or if it has been proved by the[(greater weight)
or (preponderance)] of the evidencethat defendant would have [discharged] plaintiff regardiessof [higher]

age.

Committee Comments

Thisindruction is designed to submit the issue of ligbility in "digoarate trestment” cases brought
pursuant to the Age Discrimination in Employment Act, 29 U.S.C. 88 621-634 (1994). The burden-
shifting andyds used in this ingtruction had been adopted by the Supreme Court in "mixed motive' cases
under both Title VIl and 42 U.S.C. 8§ 1983. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989); Mt.
Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 286-87 (1977). Moreover, asimilar
burden-shifting approach has been legidatively adopted in dl Title VII cases by virtue of the Civil Rights
Act of 1991. See Introductory Note to Section 5.

To be sure, there is an important difference between Title VII cases and ADEA casesin the use
of thisformat. In Title VII cases, theplaintiff prevailson theissue of liability by showing thet discrimination
was a "moativating factor” in the chalenged employment decision, and a finding that the employer would
have madethe"samedecison” inthe absence of any discriminatory motive precludes an award of damages
or reingtatement, but does not preclude an award of attorney fees or equitable relief. In an age
discrimination case, however, afinding that the employer would have made the " same decison” meansthat
the defendant prevails on al issues.

At the court's option, a short statement which defines the Age Discrimination in Employment Act
may be included at the beginning of thisindruction or as a separate indruction. The following language,
based on Grebin v. Soux Falls Indep. Sch. Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985), is
recommended:
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Under the Age Discrimination in Employment Act, it is unlawful for an employer to make an
employment decison on the basis of an individud's age when that individud is over 40 yearsold.

Notes on Use
! Use this phraseif there are multiple defendants.

2 The bracketed language should be inserted when the plaintiff submits more than one dlaimto the
jury.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4 Thisingtruction is designed for usein adischarge case. Ina"failureto hire" "failureto promote,”
or "demotion” case, theingruction must bemodified. Wherethe plaintiff resgned but daimsacondructive
discharge,” thisingruction should be modified. See Mode Ingtruction 5.93.

® The Committee believes that the term "motivating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase "afactor that played a part” dso may be an appropriate substitute for the phrase
"moativating factor.” See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir. 1988). But cf.
Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating
factor" with "subgtantid factor”).
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5.12 ADEA - DISPARATE TREATMENT - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction ]* then you must award plaintiff such sum
asyou find by the [(greater weight) or (preponderance)]? of the evidencewill fairly and justly compensate
plaintiff for any wages and fringe benefits® you find plaintiff would have earned in [higher] employment with
defendant if [he/she] had not been discharged on [fill in date of discharge], minus the amount of earnings
and benefits from other employment received by plaintiff during thet time,

[Youaredsoingructed that plaintiff hasaduty under thelaw to "mitigate” [hisher] damages--that
IS, to exercise reasonable diligence under the circumstances to minimize [hisher] damages. Therefore, if
you find by the [(greater weight) or (preponderance)] of the evidence, that plaintiff failed to seek out or
take advantage of an opportunity that was reasonably available to [him/her], you must reduce [highher]
damages by the amount of the wages and fringe benefits [ he/she] reasonably would have earned if [he/she]
had sought out or taken advantage of such an opportunity.]*

[Remember, throughout your ddiberations, you must not engage in any speculation, guess, or

conjecture and you must not award damages under this Instruction by way of punishment or through
sympathy J°
Committee Comments

The god of a damages award in an age discrimination case is to put the plaintiff in the same
economic position he would have been in but for the unlawful employment decision. This ingruction is
designed to submit the standard back pay formula of lost wages and benefits minus interim earnings and
benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808 (8th Cir. 1982).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
agang the plaintiff's back pay. For example, saverance pay and wages from other employment ordinarily
are offset against aback pay award. See Krause v. Dresser Indus., Inc., 910 F.2d 674, 680 (10th Cir.
1990); Cornetta v. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v. Lynchburg
Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia Security benefits, and
pension benefits ordinarily are not offset against a back pay award. See Doyne v. Union Electric Co.,
953 F.2d 447, 451-52 (8th Cir. 1992) (holding that pension benefits are a "collateral source benefit");
Dreyer v. Arco Chem. Co., 801 F.2d 651, 653 n.1(3d Cir. 1986) (Sociad Security and pension benefits
not deductible); Protos v. Volkswagen of Am., Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemploy-
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ment benefits not deductible); Rasimas v. Michigan Dep’t of Mental Health, 714 F.2d 614, 627 (6th
Cir. 1983) (same). But cf. Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989)
(deductibility of unemployment compensationiswithintrid court'sdiscretion); EEOC v. Enterprise Assn
Steamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

Inmany cases, thelargest dement of damages sought by an age discrimination plaintiff isfront pay.
Because front pay is essentidly an equitable remedy "in lieu of" reingatement, the issue of front pay
traditiondly has been reserved for the court, not the jury. See MacDiss v. Valmont Indus., Inc., 856
F.2d 1054, 1060 (8th Cir. 1988). But cf. Committee Comments, Model Instruction 5.02 (front pay may
be ajury issuein Title VII cases under the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953
F.2d 447, 451 (8th Cir. 1992) (where judge submits front pay issue to jury, jury's determination was
binding).

Thisingruction isdesigned to encompassadtuation wherethe defendant asserts someindependent
post-di scharge reason--such asaplant closing or sweeping reductionin force--why the plaintiff would have
been terminated in any event beforetrid. See, e.qg., Cleverly v. Western Elec. Co., 450 F. Supp. 507,
511 (W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Neverthdless, the tria court may give a
separate ingruction which submits thisissue in more direct terms.

Noteson Use
1 Insart the number or title of the "essentid dements’ ingtruction here,
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 When certain benefits, such as employer-subsidized hedlth insurance benefits, are recoverable
under the evidence, thisingruction may be modified to explain to the jury the manner in which recovery for
those benefits is to be caculated. Clams for lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearce v. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
paid as premiums on the employegs behaf. SeeFarissv. Lynchburg Foundry, 769 F.2d 958, 964-65
(4th Cir. 1985). The Committee expresses no view asto which gpproach isproper. Thisingtruction also
may be modified to exclude certain items which were mentioned during tria but are not recoverable
because of an insufficiency of evidence or as a matter of law.
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4 This paragraph is designed to submit the issue of "mitigation of damages' in gppropriate casss.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

> This paragraph may be given at the trid court's discretion.
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5.13 ADEA - DISPARATE TREATMENT - NOMINAL DAMAGES
[Nomind damages normaly are not alowed in ADEA disparate trestment cases]
Committee Comments

Recoverable damagesin ADEA cases are limited to lost wages and benefits and in most cases, it
will be undisputed thet plaintiff has some actud damages. Although caselaw doesnot clearly authorizethis
remedy in age discrimination cases, anomina damage instruction may be consdered in appropriate cases.
For example, if the plaintiff was given sx months severance pay and faled to secure subsequent
employment during that period, the jury may find that an award of actua damageswould be inappropriate
because of the plaintiff's "fallure to mitigate.”

In an "age harassment" case where the plaintiff clams that he or she was transferred to a less
desirable position, but admits there was no lossin pay or benefits, the primary remedy a stake would be
an injunction returning the plaintiff to hisor her prior pogtion. Similarly, in adischarge casesinwhichit is
undisputed that the plaintiff suffered no actua damages, because he or shewas ableto secureimmediately
a better paying job, the primary remedy at stake would be reingtatement. Given the "equitable’ nature of
injunctive relief and reinstatement, these relatively rare cases should not betried to ajury sncethereisno
dam for legd rdief. See generally EEOC v. Emory Univ., 47 Fair Empl. Prac. Cas. (BNA) 1770,
1771, 1998 WL 156247 at *2 (N.D. Ga. 1988); McClaren v. Emory Univ., 705 F. Supp. 563, 568
(N.D. Ga. 1988). Mogt casesthat dlow nomind damages just assumethey are permissble without much
discusson of theissue. Seee.g., Drezv. E.R. Squibb & Sons, Inc., 674 F. Supp. 1432, 1438 (D. Kan.
1987) (ADEA); Graefenhain v. Pabst Brewing Co., 670 F. Supp. 1415, 1416 (E.D. Wis. 1987)
(ADEA).

If nominal damages are submitted, the verdict form must permit the jury to make that finding.
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5.14 ADEA - DISPARATE TREATMENT - WILLFULNESS

If youfindinfavor of plaintiff under Ingtruction | then you must decide whether the conduct
of defendant was"willful." 'Y ou must find defendant's conduct waswillful if youfind by the[(greater weight)
or (preponderance)]? of the evidence that, when defendant [discharged]® plaintiff, defendant knew [the
discharge] wasinviolation of thefedera law prohibiting age discrimination, or acted with recklessdisregard
of thet law.

Committee Comments

Thisingruction isbased on Trans World Airlines, Inc. v. Thurston, 469 U.S. 111 (1985); see
also Gilkersonv. Toastmaster, Inc., 770 F.2d 133, 137 n.2 (8th Cir. 1985). In Thurston, a"disparate
impact” case, the Court held that a "willfulness’ finding and the corresponding imposition of liquidated
damages should serve the same purpose as punitive damages-—-that is, to punish extraordinary misconduct
and deter the defendant and others from similar conduct. See 469 U.S. at 125. Following Thurston,
appd late courtshave utilized the"knowledge or recklessdisregard” standard in "disparatetrestment” cases
and, perhaps more importantly, have redtricted the recovery of liquidated damagesin ADEA cases. See
e.g., Washburn v. Kansas City Life Ins. Co., 831 F.2d 1404, 1410 (8th Cir. 1987); Gilkerson, 770
F.2d at 137.

Because the sandard for ligbility in a disparate treetment case is "intentiona discrimination,” it is
arguable that a finding of ligbility should automaticaly support submission of the "willfulness' issue.
Neverthdess, in Blake v. J.C. Penney Co., 894 F.2d 274 (8th Cir. 1990), the court upheld ajury finding
of ligbility yet overturned an award of liquidated damages, explaining that this additiona remedy is
ingpplicable where the evidence merely permitted an inference of age bias. See id. & 280. Similaly, in
Bethea v. Levi Srrauss & Co., 827 F.2d 355 (8th Cir. 1987), the court suggested that a "willfulness’
finding requires proof of "outrageous' conduct by the employer. Seeid. at 359. InTolanv. Levi Srauss
& Co., 867 F.2d 467, 471 (8th Cir. 1989), the court, quotingMacDiss v. Valmont Industries., Inc., 856
F.2d 1054, 1061 (8" Cir. 1988), indicated that a "willfulness' finding requires evidence of a " conscious
intent to violae the law,” whilein Neufeld v. Searle Laboratories, 884 F.2d 335, 340 (8th Cir. 1989),
the court indicated that "direct evidence' of age biaswill support awillfulnessfinding. But cf. Williams v.
Valentec Kisco, Inc., 964 F.2d 723, 729 (8th Cir. 1992) (holding that direct evidence was sufficient to
support finding of ligbility but not "willfulness® finding).

The effect of a"willfulness' finding isthe impostion of liquidated damagesin an additiona amount
equal totheplaintiff'sactud damages. See 29 U.S.C. 8 626(b) (1994). The Committee takes no position
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on whether the judge should advise the jury or alow the attorneys to argue to the jury the effect of a
decison in favor of the defendant on the question set out in thisingruction.

Notes on Use
! Insart the number or title of the "essential dements” ingtruction here.
2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
3 Thisingruction is designed for usein adischarge case. Inafalureto hirg" "failureto promote,”

or "demotion” case, or where the plaintiff resigned but clams he was "congtructively discharged,” the
indruction must be modified.
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5.15 ADEA - DISPARATE TREATMENT - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe[agediscrimination]* dlaim of plaintiff [John Doe], [as submitted in Instruction 12, we
find in favor of

(Plaintiff John Doe) or (Defendant XY Z, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding is in favor of defendant, have your foreperson Sgn and date this form
because you have completed your ddliberation on this clam.

Wefind plaintiff's damagesto be:

$ (dating the amount or, if none, write the word "none").

Was defendant's conduct "willful” as that term is defined in Ingtruction *

Yes No
(Place an"X" in the appropriate space.)

Foreperson
Dated:

Noteson Use
! The bracketed language should beinduded when the plaintiff submits multiple daimsto thejury.
2 The number or title of the "essentid dements' ingruction should beinsarted here,

3 Thisparagraph must be modified if theissue of nomina damagesissubmitted. But see Committee
Comments, Modd Instruction 5.13.
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4 The number or title of the instruction defining "willfulness' should be inserted here. See Model
Instruction 5.14.
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5.20 RACE DISCRIMINATION CASESUNDER 42 U.S.C. § 1981
I ntroductory Comment

Section 1981 of Title 42, United States Code, which prohibits race discrimingtion in the making
and enforcement of contracts, provides a cause of action for race discrimination in employment clams.
Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975); seeal so Swapshirev. Baer, 865 F.2d
948 (8th Cir. 1989). Race discrimination claimants oftenjoin cdamsunder § 1981 with clamsunder Title
VIl because § 1981, unlike Title V11, does not limit the recovery of compensatory and punitive damages.
If the plaintiff joins ajury-trigble clam under Title VII with a 8 1981 dlaim, the Committee recommends
the use of the 5.01 series of ingructions and accompanying verdict form. Although thereis a distinction
between Title VII and § 1981 in terms of thethreshold for ligbility, the 5.01 series of ingructionswill yied
al of the required findings for a § 1981 case.

InPatterson v. McLean Credit Union, 491 U.S. 164 (1989), the Supreme Court restricted the
applicability of 8 1981 in the employment context to clams arising out of the formation of the employment
rel ationship--in other words, hiring clamsand sometypes of promotion clams. See Foster v. University
of Arkansas, 938 F.2d 111, 113 (8th Cir. 1991); Taggart v. Jefferson County Child Support
Enforcement Unit, 935 F.2d 947 (8th Cir. 1991). However, Patterson was legidaivey overruled by
the Civil Rights Act of 1991, which expresdy provides that discharge and harassment clams may be
brought under § 1981. InFray v. Omaha World Herald Co., 960 F.2d 1370 (8th Cir. 1992), the Eighth
Circuit held that section 101 of the 1991 amendments (overruling Patterson), did not apply retroactively
to cases pending a the time of their enactment. See also Huey v. Sullivan, 971 F.2d 1362 (8th Cir.
1992) (holding that section 114 of the 1991 Act authorizing interest on back pay, and section 113 alowing
shifting of expert witness fees, are not retroactive), cert. denied, 511 U.S. 1068 (1994).

The following ingtructions are designed for usein al cases brought pursuant to 42 U.S.C. § 1981.
Intheinterestsof smplicity and uniformity, themodd ingruction ontheissueof liability utilizesamativating-
factor/same-decison format for al cases. See Introductory Noteto Section 5. Nevertheless, if the trial
court believes it is appropriate to distinguish between a mixed motive case and a pretext case, Model
Ingtruction 5.91 contains a sample pretext ingtruction. Moreover, if thetrid court isinclined to adhereto
a pretext/mixed motive distinction but cannot determine how to categorize a particular case, Model
Ingtruction 5.92 contains a set of specid interrogatories designed to dicit a complete set of findings for
pog-trid analyss.
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521 42U.S.C. §1981 - RACE DISCRIMINATION - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's race
discrimination daim]? if dl the following dements have been proved by the [(greater weight) or
(preponderance)]® of the evidence:

First, defendant [failed to hire]* plaintiff; and

Second, plaintiff's race was a motivating factor® in defendant's decision.

However, your verdict must be for defendant if any of the above elements has not been proved by
the [(greater weight) or (preponderance)] of theevidence, or if it has been proved by the[(greater weight)
or (preponderance)] of the evidence that defendant would have decided not to [hire] plaintiff regardless
of [his’her] race.

Committee Comments

To prevail under § 1981, the plaintiff must establish intentiona race discrimination. Swapshire v.
Baer, 865 F.2d 948, 952 (8th Cir. 1989) (citing General Building Contractors Assnv. Pennsylvania,
458 U.S. 375, 391 (1982)). Consstent with its approach in age discrimination cases, the Committee
recommendsthe use of amotivating-factor/same-decisoningructioninal § 1981 cases. See Introductory
Note to Section 5; Committee Comments, Modd Instruction 5.11. Under this approach, the jury must
determine whether discriminationwas acausd factor in the chalenged employment decision, dthough the
risk of nonpersuasion on thisissue ultimately rests with the defendant.

Noteson Use
! Use this phraseif there are multiple defendants.

2 The bracketed language should be inserted when the plaintiff submits more than one claim to the
jury.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4 Thisingructionisdesigned for useina“failureto hire' case. Inadischargeor "falureto promote’
case, theingruction must be modified. In "congructive discharge’ cases, see Model Ingtruction 5.93.
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® The Committee believes that the term "motivating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase "afactor that played a part” dso may be an appropriate substitute for the phrase
"moativating factor.” See Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir. 1988).,
superceded by Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). But cf. Mt. Healthy City School
Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating factor" with "substantia factor").
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522 42 U.S.C. §1981 - RACE DISCRIMINATION - ACTUAL DAMAGES

If you find in favor of plaintiff [under Instruction %, then you must award plaintiff such sum
asyou find by the [(greater weight) or (preponderance)]? of the evidencewill fairly and justly compensate
[him/her] for damages you find [he/she] sustained as adirect result of defendant's conduct asdescribed in
Ingtruction . Damages include wages or fringe benefits you find plaintiff would have earned in
[his’her] employment with defendant if [he/she] had not been discharged on (fill in date of discharge), minus
the amount of earnings and benefits from other employment received by plaintiff during that time]®
Damages also may include [list damages supported by the evidence] .4

[Youaredsoingructed that plaintiff hasaduty under thelaw to "mitigate’ [his’her] damages--that
is, to exercise reasonable diligence under the circumstances to minimize [hisher] damages. Therefore, if
youfind by the[(greater weight) or (preponderance)] of the evidencethat plaintiff failed to seek out or take
advantage of an opportunity that wasreasonably availableto [himv/her], you must reduce [ higher] damages
by the amount of the wages and fringe benefits plaintiff reasonably could have earned if [he/she] had sought
out or taken advantage of such an opportunity.]®

[Remember, throughout your deliberaions, you must not engage in any speculations, guess, or
conjecture and you must not award any damages by way of punishment or through sympathy.]®

Committee Comments

Thisingruction is desgned to submit the standard back pay formula of lost wages and benefits
minus interim earningsand benefits. SeeFiedler v. Indianhead Truck Line, Inc., 670 F.2d 806, 808 (8th
Cir. 1982). Moreover, because § 1981 is open-ended in thetypesof damageswhich may berecovered,
this indruction aso permits the recovery of general damages for pain, suffering, humiliation, and the like.
See Patterson v. McLean Credit Union, 491 U.S. 164, 182 n.4 (1989). Unlike Title VII cases under
the Civil Rights Act of 1991, thereis no "cap" on damages under § 1981.

In some cases, arace discrimination plaintiff may be eigible for front pay. Because front pay is
essentidly an equitable remedy "in lieu of" reinstatement, the issue of front pay traditionaly has been
reserved for thetria court, not thejury. See MacDiss v. Valmont Indus., 856 F.2d 1054, 1060 (8th Cir.
1988). But cf. Committee Comments, Mode Instruction 5.02 (front pay may beajury issuein Title VI
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cases under the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953 F.2d 447, 451 (8th Cir.
1992) (jury's determination was binding where judge submitted issue of front pay to jury).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
againg the plaintiff's back pay. For example, severance pay and wages from other employment ordinarily
are offset against aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674, 680 (10th Cir. 1990);
Cornettav. United States, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv. Lynchburg Foundry, 769
F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia Security benefitsor penson benefits
ordinarily are not offset against aback pay award. See Doynev. Union Electric Co., 953 F.2d 447, 451
(8th Cir. 1992) (holding that pension benefitsarea" collateral source benefit"); Dreyer v. Arco Chemical
Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socid Security and pension benefits not deductible), cert.
denied, 480 U.S. 906 (1987); Protosv. Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir.)
(unemployment benefits not deductible),cert. denied, 479 U.S. 972 (1986); Rasimasv. Michigan Dep't
of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same), cert. denied, 466 U.S. 950 (1984). But
cf. Blumv. Witco Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefits received as a
result of subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc.,
892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensationiswithintria court's
discretion), cert. denied, 495 U.S. 948 (1990); Hornv. Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir.
1985) (same); EEOC v. Enterprise Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir.
1976) (same), cert. denied, 430 U.S. 911 (1977).

Thisingruction isdesigned to encompassadtuation wherethe defendant asserts someindependent
post-di scharge reason--such asaplant closing or sweeping reductionin force--why the plaintiff would have
been terminated in any event before trid. See, e.q., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetria court may give aseparate
indruction which submits thisissue in more direct terms.

Noteson Use

! Insert the number or title of the "essentid elements" instruction here.

2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

3 When certain benefits, such as employer-subsidized hedlth insurance benefits, are recoverable
under the evidence, thisingruction may be modified to explain to the jury the manner in which recovery for
those benefits is to be caculated. Clams for lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing

different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
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Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981), overruled on other
grounds, 860 F.2d 834 (7" Cir. 1988); Pearce v. Carrier Corp., 966 F.2d 958 (5th Cir. 1992). Other
courts permit the recovery of the amount the employer would have paid as premiums on the employee's
behdf. Fariss, 769 F.2d at 964-65. The Committee expresses no view asto which approach is proper.
Thisingruction aso may be modified to exclude certain items which were mentioned during trid but are
not recoverable because of an insufficiency of evidence or as a matter of law.

4 In 8 1981 cases, a prevailing plaintiff may recover damages for mental anguish, damage to
reputetion, or other persona injuries. See Wilmington v. J.1. Case Co., 793 F.2d 909, 921 (8th Cir.
1986). The specific dements of damages set forth in thisingruction are smilar to those found in the Civil
Rights Act of 1991. See 42 U.S.C. 8§ 1977A(b)(3). See Modd Instruction 5.02 n.8.

® This paragraph is designed to submit the issue of "mitigation of damages' in gppropriate casss.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

® This paragraph may be given a the tria court's discretion.
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523 42U.S.C. §1981 - RACE DISCRIMINATION - NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction ! but you find that plaintiff's damages have
no monetary value, then you must return averdict for plaintiff inthe nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. In some cases, however,
the jury may be permitted to return a verdict for only nomina damages. For example, if the plaintiff was
given severance pay and was able to secure a better paying job, the evidence may not support an award
of back pay, but may support an award of compensatory damages. Thisingtruction is designed to submit
the issue of nomina damages in gppropriate cases.

If nomina damages are submitted, the verdict form must contain a line where the jury can make
that finding.

An award of nomina damages can support a punitive damage award. See Goodwin v. Circuit
Court of &. Louis County, 729 F.2d 541, 548 (8th Cir. 1984) (8 1983 case).

Noteson Use
! Insart the number or title of the "essential dements’ ingtruction here.
2 One Dallar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nomind damages are gppropriate when the jury is unable to place a monetary vaue on the
harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury cannot place a
monetary vaue on the harm suffered by plantiff); Haley v. Wyrick, 740 F.2d 12 (8th Cir. 1984).
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524 42 U.S.C. §1981 - RACE DISCRIMINATION - PUNITIVE DAMAGES

In addition to actud damages, the law permits the jury under certain circumstances to award the
injured person punitive damages in order to punish the defendant for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfindinfavor of plaintiff and againgt defendant [name], [and if you find by the[(greater weight)
or (preponderance)]* of the evidence tha plaintiff's firing was motivated by evil motive or intent, or that
defendant was cdloudy indifferent to plaintiff'srights]? then, in addition to any other damagesto which you
find plaintiff entitied, you may, but are not required to, award plaintiff an additiond amount as punitive
damages if you find it is appropriate to punish the defendant or deter the defendant and others from like
conduct in the future. Whether to award plaintiff punitive damages and the amount of those damages are
within your sound discretion.

[You may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed agai nst morethan one defendant, the amounts assessed
againg such defendants may be the same or they may be different.]®

Committee Comments

Punitive damages are recoverable in section 1981 actions. Patterson v. McLean Credit Union,
491 U.S. 164, 182 n.4 (1989); Wilmington v. J.I. Case Co., 793 F.2d 909, 921-22 (8th Cir. 1986).
See Modd Instruction 4.53 for additiona comments on punitive damages and factors that may be
considered.

Noteson Use
! Sdect the bracketed language that corresponds to the burden-of-proof ingtruction given.

2 Because a finding of liability necessarily entalls a finding of "intentiond discrimination,” see
Swapshire v. Baer, 865 F.2d 948, 952 (8th Cir. 1989), a substantial argument can be made that no
additiond finding should be required beforethejury may consider theissue of punitivedamages. See Smith
v. Wade, 461 U.S. 30 (1983). Nevertheless, the court may want to submit the bracketed language to
emphasize the extraordinary nature of punitive damages. See Stephensv. South Atlantic Canners, Inc.,
848 F.2d 484, 489-90 (4th Cir.) (indicating that not every section 1981 clam "callsfor submission of this
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extraordinary remedy to the jury"), cert. denied, 488 U.S. 996 (1988). The optional languageis derived
fromSmithv. Wade. See also Jackson v. Pool Mortgage Co., 868 F.2d 1178, 1181 (10th Cir. 1989)
(punitive damages recoverable only if discrimination was "madicious, willful, and [Sic] in gross disregard of
[plantiff's] rights"); Stephens, 848 F.2d at 489-90 (requiring malice, evil intent, or calous indifference);
Beauford v. Sstersof Mercy-Province, Inc., 816 F.2d 1104, 1108-09 (6th Cir.) (requiring malice, evil
intent, or callous, reckless or egregious disregard of plaintiff'srights), cert. denied, 484 U.S. 913 (1987).

3 Usethis language if there are multiple defendants.
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525 42U.S.C. §1981 - RACE DISCRIMINATION - VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe[racediscrimination]* dlaim of plaintiff [John Dog], as submitted in Instruction 2 we
find in favor of

(Plantiff Jane Doe) or (Defendant XYZ, Inc.)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding is in favor of defendant, have your foreperson Sgn and date this form
because you have completed your ddliberation on this clam.

We find plaintiff's damages as defined in Ingtruction 3to be:

$ (stating the amount or, if none, write theword "none"’)* (stating the
amount, or if you find that plaintiff's damages have no monetary vaue, set forth a
nominal amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Instruction 8 as
folows
$ (stating the amount or, if none, write the word "none”).
Foreperson
Dated:

Noteson Use
1 The bracketed language should be included when the plaintiff submits multiple daimsto thejury.
2 The number or title of the "essentid dements' ingruction should beinsarted here,

3 The number or title of the "actud damages" instruction should be inserted here.
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4 Use this phrase if the jury has not been instructed on nomina damages.
® Include this paragraph if the jury isinstructed on nomina damages.

® The number or title of the "punitive damages' ingtruction should be inserted here.
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5.30 DISCRIMINATION BY PUBLIC EMPLOYERSUNDER 42 U.S.C. § 1983
I ntroductory Comment

Discrimination claims againgt public employers are often brought under 42 U.S.C. 8 1983 aswll
asTitleVIl. E.g., Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227 (8th Cir. 1987); Hervey v. City
of Little Rock, 787 F.2d 1223 (8th Cir. 1986). Section 1983 historically included three components
which Title VII did not contain: (1) the right to a jury trid; (2) the availability of generd damages for
humiliation, loss of reputation, and the like; and (3) the availahility of punitive damages againg individud
defendants. Although the Civil Rights Act of 1991 has diminated these differences, § 1983 clams will
reman digtinctive in two respects. (1) 8 1983 does not require exhaustion of the EEOC adminidtrative
process; and (2) 8 1983 does not place a cap on compensatory and punitive damages. The theory of
lidbility in a 8§ 1983 discrimination clam is that discrimination on the basis of race, gender, or rdigion
condtitutesadeprivation of equal protectionand, thus, violatesthe Fourteenth Amendment. The Committee
expresses no podtion on the issue of whether discrimination on the bas's of age or disability iswithin the
purview of § 1983.

The following indructions are designed for use in al discrimination cases brought pursuant to 42
U.S.C. 8§1983. Intheinterests of smplicity and uniformity, the modd ingtruction on the issue of liahility
utilizes a motivating-factor/same-decision format for adl cases. See Introductory Note to Section 5.
Nevertheless, if thetria court believesit is gppropriate to distinguish between amixed motive case and a
pretext case, Mode Instruction 5.91 contains a sample pretext ingruction. Moreover, if thetria court is
indined to adhereto a pretext/mixed motive distinction but cannot determine how to categorize aparticular
case, Modd Ingtruction 5.92 contains a set of specia interrogatories designed to dlicit a complete set of
findings for pogt-trid anayss.

113 5.30



Employment Cases -- Element and Damage I nstructions

531 42U.S.C. §1983 - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's (sex)?
discrimination claim]® if both of the following elements have been proved by the [(grester weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (sex) was amotivating factor® in defendant's decision[; and

Third, defendant was acting under color of state law].’

However, your verdict must be for defendant if any of the above e ements has not been proved by
the [(greater weight) or (preponderance)] of the evidence, or if it has been proved by the [(grester weight)
or (preponderance)] of theevidencethat defendant would have [discharged] plaintiff regardiessof [higher]

(sex).
Committee Comments

To prevail onasection 1983 discrimination claim, the plaintiff must proveintentiona discrimination.
Washington v. Davis, 426 U.S. 229, 240 (1976). Thisintent to discriminate must be a causal factor in
the defendant'semployment decison. Tyler v. Hot Sorings School Dist. No. 6, 827 F.2d 1227, 1230-31
(8th Cir. 1987). Consigtent with its gpproach in age discrimination and race discrimination cases, the
Committee recommends the use of a motivating-factor/same-decision instruction in 8 1983 cases. See
Introductory Noteto Section 5; Committee Comments, Modd Ingtructions5.11, 5.21; see generally Mt.
Healthy City School Dist. v. Doyle, 429 U.S. 274, 282-87 (1977).

Notes on Use
! Use this phraseif there are multiple defendants.

2 This ingtruction is designed for use in a gender discrimination case. It must be modified if the
plantiff is daiming discrimination on the basis of race, religion, or other unlawful basis

3 The bracketed language should be inserted when the plaintiff submits morethan onedamtothe
jury.

“ Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
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® Thisingtruction is designed for usein adischarge case. In a"failureto hire' “failure to promote,”
or "demotion” case, theingruction must bemodified. Wherethe plaintiff resgned but daimsacondructive
discharge,” thisingruction should be modified. See Mode Ingtruction 5.93.

® The Committee beieves that the term "moativating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase"afactor tha played a part" also may be an appropriate substitute for the phrase
"moativating factor." See Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8th Cir. 1988). But cf.
Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating factor" with
"SUbgtantid factor").

" Use this language if the issue of whether the defendant was acting under color of state law, a
prerequidteto aclam under 42 U.S.C. §1983. Typicdly, thiselement will be conceded by the defendant.
If S0, it need not be included in this ingruction.
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5.32 42U.S.C. §1983 - ACTUAL DAMAGES

If you find in favor of plaintiff under Instruction _* then you must award plaintiff suchsumas
you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly compensate
plantiff for any actua damages you find plaintiff sustained as a direct result of defendant's conduct as
submitted in Instruction .2 Actud damages include any wages or fringe benefits you find plaintiff
would have earned in [his’her] employment with defendant if [he/she] had not been discharged on [fill in
date of discharge], minus the amount of earnings and benefits from other employment received by plaintiff
during that time:* Actua damages aso may include [list damages supported by the evidence] ®

[You are dso indructed that plaintiff has a duty under the law to "mitigate’ his damages-that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you find
by the [(grester weight) or (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you must reduce his damages by the
amount hereasonably could haveavoidedif he had sought out or taken advantage of such an opportunity.]®
[Remember, throughout your ddliberations, you must not engage in any speculation, guess, or conjecture
and you must not award any damages by way of punishment or through sympathy.]”

Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8th Cir. 1982). Moreover, because § 1983 damages are not limited to back pay, theinstruction dso
permits the recovery of general damages for pain, suffering, humiliation, and the like.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentialy an equitable remedy "in lieu of" reingtatement, the Committee recommends that front pay isan
issue for the court, not thejury. See MacDiss v. Valmont Indus., 856 F.2d 1054, 1060 (8th Cir. 1988).
But cf. Committee Comments, Mode Instruction 5.02 (front pay may be ajury issuein Title VIl cases
under the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992)
(jury's determination was binding where judge submitted front pay issueto jury).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
againg the plaintiff's back pay. For example, severance pay and wages from other employment ordinarily
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are offset againgt aback pay award. SeeKrausev. Dresser Indus., 910 F.2d 674, 680 (10th Cir. 1990);
Cornettav. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Farissv. Lynchburg Foundry, 769
F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia Security benefitsor pension benefits
ordinarily are not offset against aback pay avard. See Doyne v. Union Elec. Co., 953 F.2d 447, 451
(8thCir. 1992) (holding that pension benefitsarea” collatera sourcebenefit"); Dreyer v. Arco Chem. Co.,
801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security and pension benefits not deductible); Protos v.
Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir. 1986) (unemployment benefits not
deductible); Rasimas v. Michigan Dep’t of Mental Health, 714 F.2d 614, 626 (6th Cir. 1983) (same).
But cf. Blum v. Witco Chem. Corp., 829 F.2d 367, 374 (3d Cir. 1987) (pension benefitsreceived asa
result of subsequent employment considered in offsetting damages award); Toledo v. Nobel-Sysco, Inc.,
892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment compensation iswithintria court's
discretion); Hornv. Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir. 1985) (same); EEOC v. Enterprise
Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir. 1976) (same).

Thisingtructionisdes gned to encompassasituation where the defendant asserts someindependent
post-discharge reason--such asaplant closing or sweeping reductionin force--why the plaintiff would have
been terminated in any event beforetrid. See, e.g., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetrial court may give aseparate
indruction which submits this issue in more direct terms.

Notes on Use
! Insert the number or title of the "essentid dements" instruction here.
2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

3 When certain benefits, such as employer-subsidized hedth insurance benefits, are recoverable
under the evidence, thisingruction may be modified to explain to the jury the manner in which recovery for
those benefits is to be cdculated. Claims for lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Strauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subgtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearcev. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
paid as premiums on the employegs behaf. Farissv. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th
Cir. 1985). The Committee expresses no view asto which gpproachisproper. Thisingtruction also may
be modified to exclude certain items which were mentioned during tria but are not recoverable because
of aninaufficiency of evidence or as a matter of law.
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4 This sentence should be used to guide the jury in caculating the plaintiff's economic damages.
In § 1983 cases, however, a prevailing plaintiff may recover actua damages for emotiona distress and
other persond injuries. See Carey v. Piphus, 435 U.S. 247 (1978).

® In section 1983 cases, a prevailing plaintiff may recover damages for mental anguish and other
persond injuries. The specific dements of damages that may be set forth in thisingruction are Smilar to
those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). See Modd Ingruction 5.02
n.8, and Modd Instruction 4.51.

® This paragraph is designed to submit the issue of "mitigation of damages' in appropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

" This paragraph may be given at the trid court's discretion.
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533 42U.S.C. §1983- NOMINAL DAMAGES

If you find in favor of plaintiff under Ingruction ! but you find that plaintiff's damages have
no monetary value, then you must return averdict for plaintiff inthe nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, anomind
damage ingtruction should be given in gppropriate cases, such aswhere aplaintiff claming adiscriminatory
harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of . Louis County, 729
F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nomina damages can support a punitive damage avard. See Goodwin, 729 F.2d
at 548.

If nomina damages are submitted, the verdict form must contain a line where the jury can make
that finding.

Noteson Use
! Insart the number or title of the "essential dements’ ingtruction here.
2 One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nomina damages are gppropriate when the jury is unable to place a monetary vaue on the
harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury cannot placea
monetary vaue on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th Cir. 1984).
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5.34 42U.S.C. §1983 - PUNITIVE DAMAGES

In addition to actud damages, the law permits the jury under certain circumstances to award the
injured person punitive damagesin order to punish the defendant* for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfindinfavor of plaintiff and againgt defendant (name), [and if you find by the[(greater weight)
or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or interest, or that
defendant was caloudy indifferent to plaintiff'srights],® then in addition to any damages to which you find
plantiff entitled, you may, but are not required to, award plaintiff an additional amount as punitive damages
if you find it is gppropriate to punish the defendant or to deter defendant and others from like conduct in
the future. Whether to award plaintiff punitive damages, and the amount of those damages are within your
discretion.

[You may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed agai nst morethan one defendant, the amounts assessed
such defendants may be the same or they may be different.]*

Committee Comments
Punitive damages arerecoverableunder 42 U.S.C. §1983. Smithv. Wade, 461 U.S. 30 (1983).
Noteson Use
! Public entities, such as cities, cannot be sued for punitive damages under section 1983. City of
Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive damage
clam must be an individua defendant, sued in hisindividua capacity.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 See Modd Ingtruction 5.24 n.2.

4 The bracketed language is availablefor useif punitive damage dlaims are submitted againgt more
than one defendant.
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5.35 42U.S.C. §1983- VERDICT FORM
VERDICT
Note: Complete this form by writing in the names required by your verdict.

Onthe[(sex)* discrimination]? claim of plaintiff [John Doe], as submitted in Instruction 3 we
find in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragraphs only if the above finding isin favor of plantiff. If the
above finding is in favor of defendant, have your foreperson Sgn and date this form
because you have completed your ddliberation on this clam.

Wefind plaintiff's (name) damages as defined in Ingruction 410 be:

$ (stating the amount or, if none, writetheword "none")® (stating the
amount, or if you find that plaintiff's damages have no monetary vaue, set forth a
nomina amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Instruction ,/ as

follows

$ (stating the amount or, if none, write the word "none").

Foreperson

Dated:

Noteson Use

! This verdict formis designed for usein agender discrimination daim. It must be modified if the
plantiff isdaming a different form of discrimination.

2 The bracketed language should beinduded when the plaintiff submits multiple daimsto thejury.
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% The number or title of the "essentiad dements’ instruction should be inserted here,
4 The number or title of the "actud damages" instruction should be inserted here.

® Use this phrase if the jury has not been instructed on nomina damages.

® Include this paragraph if the jury isinstructed on nomina damages.

" The number or title of the "punitive damages' ingtruction should be inserted here.
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540 SEXUAL HARASSMENT CASES
UNDER TITLE VII OF THE CIVIL RIGHTSACT OF 1964,
ASAMENDED BY THE CIVIL RIGHTSACT OF 1991
I ntroductory Comment

The following ingtructions are designed for use in sexua harassment cases under Title VII of the
Civil Rights Act of 1964, as amended by the Civil Rights Act of 1991. In Meritor Savings Bank v.
Vinson, 477 U.S. 57, 65 (1986), the United States Supreme Court held that sexua harassment is“aform
of sex discrimination prohibited by Title VII.” More recently, the Supreme Court addressed the
requirements of a sexua harassment clam, see Harrisv. Forklift Sys., Inc., 510 U.S. 17 (1993), ruled
that same-sex sexua harassment isactionable under Title V11, see Oncalev. Sundowner OffshoreServs.,
Inc., 523 U.S. 75, 118 S. Ct. 998 (1998), and dlarified the Standards governing an employer'sliability in
sexua harassment cases, see Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257 (1998)
and Faragher v. City of Boca Raton, 524 U.S. 775, 118 S. Ct. 2275 (1998).

According to guiddinespromulgated by the Equal Employment Opportunity Commission (EEOC),
sexua harassment includes [ u]nwel come sexua advances, requests for sexua favors, and other verba or
physica conduct of asexud nature” 29 C.F.R. 8 1604.11(a). Two theories of sexual harassment have
been recognized by the courts--“quid pro quo” and “hostile work environment” harassment. Those cases
in which the plaintiff clams that a tangible employment action resulted from a refusd to submit to a
supervisor's sexud demands are generdly referred to as* quid pro quo” cases, asdistinguished from cases
based on “bothersome attentions or sexua remarks that are sufficiently severe or pervasive to cregte a
hogtile work environment.” See Burlington Indus., 524 U.S. at _ , 118 S. Ct. at 2264.

Although the Supreme Court has recently stated that the “quid pro quo” and “hostile work
environment” labels are no longer controlling for purposes of establishing employer ligbility, theterms-to
the extent they illudrate the distinction between cases involving athreat which is carried out and offensive
conduct in generd-- are relevant when there is a threshold question whether a plaintiff can prove
discrimination in violation of Title VII. See Burlington Indus., 524 U.S. at __ , 118 S. Ct. at 2265;
accord Newton v. Cadwell Lab., 156 F.3d 880, 883 (8th Cir. 1998) (recognizing Supreme Court's
gatement that “quid pro quo” and * hostile work environment” |abelsare no longer controlling for purposes
of establishing employer lighility).

In Faragher and Burlington Industries, the Supreme Court held that employers are vicarioudy
lidble for thediscriminatory actions of their supervisory personnel. Faragher, 524 U.S.at ,118S. Ct.
at 2278-79; Burlington Indus., 524 U.S. at ___, 118 S. Ct. at 2261; accord Rorie v. United Parcel
Serv., Inc., 151 F.3d 757, 762 (8" Cir. 1998) (citing Faragher and Burlington Industries). It is not
necessary that those at the highest executive levels recelve actud notice before an employer is ligble for
sexud harassment. To establish liability, however, the Supreme Court differentiated between cases in
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which an employee suffers an adverse “tangible employment action” as aresult of the supervisor's sexua
harassment and those casesin which an employee does not suffer atangible employment action, but suffers
the intangible harm flowing from theindignity and humiliation of sexua harassment. See Newton, 156 F.3d
at 883 (recognizing distinction between casesin which sexud harassment resultsin atangible employment
action and cases in which no tangible employment action occurs).

When an employee suffers a tangible employment action resulting from a supervisor's sexud
harassment, the employer'sliability is established by proof of sexua harassment and the resulting adverse
tangible employment action taken by the supervisor. See Faragher, 524 U.S. at _ , 118 S.Ct. a
2292-93; Burlington Indus., 524 U.S. at __ , 118 S. Ct. at 2270. Seealso Newton, 156 F.3d at 883.
No affirmative defense is available to the employer in those cases. See Phillipsv. Taco Bell Corp., 156
F.3d 884, 889 n.6 (8th Cir. 1998) (citing Faragher, 524 U.S. |, 118 S. Ct. at 2293; Burlington
Indus., 524 U.S. at ___, 118 S. Ct. at 2270).

In cases where no tangible employment action has been taken by the supervisor, the defending
employer may interpose an afirmative defense to defeet liability or damages. That affirmative defense
“comprises two necessary dements. (@) that the employer exercised reasonable care to prevent and
correct promptly any sexudly harassing behavior, and (b) that the plaintiff employee unreasonably failed
to take advantage of any preventive or corrective opportunities provided by the employer or to avoid harm
otherwise” Faragher, 524 U.S.a __ , 118 S. Ct. at 2293; BurlingtonIndus., 524 U.S.at __ , 118
S. Ct. at 2270. Seealso Taco Bell, 156 F.3d at 887-88 (quoting Faragher and Burlington Industries);
Rorie, 151 F.3d at 762 (quoting same).

Whether anindividud isa” supervisor” for purposes of andyzing vicariousliability under Faragher
and Burlington Industries may be a contested issue. Compare Whitmorev. O'Connor Management,
Inc., 156 F.3d 796, 800 (8th Cir. 1998) (lead person was “demondratively not a part of [defendant's]
management”) withid., 156 F.3d at 801 (J. Gibson, J., dissenting) (lead person was defendant’s * agent”
for purposes of reporting complaints and deposition testimony showed that lead person had supervisory
authority over plaintiff and aleged harasse).

In light of the new guidance from the Supreme Court, the Committee has drafted ingtructions for
useinthreetypesof cases (1) thosecasesinwhich the plaintiff alegesthat he or she suffered atangible
employment action resulting from arefusal to submit to asupervisor's sexud demands (Model Ingtruction
5.41); (2) those cases in which the plaintiff did not suffer any tangible employment action, but daims that
he or she was subjected to sexua harassment by a supervisor sufficiently severe or pervasive to create a
hostile working environment (Modd Ingtruction 5.42); and (3) those cases in which the plantiff did not
suffer any tangible employment action, but claims that he or she was subjected to sexua harassment by
non-supervisorssufficiently severeor pervasiveto creste ahostileworking environment (Modd Ingtruction
5.43).
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541 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if al of the following eements have been proved by the [(greater weight) (preponderance)]?
of the evidence:

First, plaintiff was subjected to (describe aleged conduct giving rise to plaintiff's daim)®; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, defendant (specify action(s) taken with respect to plaintiff)®; and

Fifth, plaintiff's [(rejectionof) (failureto submit to)]” such conduct was amotivating factor® inthe
decision to (specify action(s) taken with respect to plaintiff).

If any of the above dements has not been proved by the [(greater weight) (preponderance)] of the
evidence, your verdict must be for the defendant and you need not proceed further in considering this

dam.®
Committee Comments

Thisindruction isdesigned for usein sexud harassment cases where the plaintiff alegesthat he or
she auffered a tangible employment action resulting from a refusal to submit to a supervisor's sexud
demands. When a plaintiff proves that atangible employment action resulted from arefusd to submit to
asupervisor'ssexua demands, heor she establishesthat the employment decisionitsdlf congtitutesachange
in the terms or conditions of employment that is actionable under Title VII. Burlington Indus., Inc. v.
Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2265 (1998). These cases (i.e., cases based on threats
which are carried out) are“referred to often as quid pro quo cases, as distinct from bothersome attentions
or sexua remarks that are sufficiently severe or pervasive to create a hogtile work environment.” Id. at
2264.

The“Unwedcome’ Requirement

Insexua harassment cases, the offending conduct must be“unwelcome.” Meritor Savings Bank
v. Vinson, 477 U.S. 57, 68 (1986). Inthe Eighth Circuit, “conduct must be 'unwelcome in the sensethat
the employeedid not solicit or inviteit, and the empl oyee regarded the conduct asundesirable or offensive.”
Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986); see also Burns v. McGregor Elec.
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Indus., Inc. [Burns1], 955 F.2d 559, 565 (8th Cir. 1992). In thetypical quid pro quo case, wherethe
plaintiff asserts a causal connection between a refusal to submit to sexua advances and a tangible
employment action, the“ unwelcome’ requirement will be met if thejury findsthat the plaintiff in fact refused
to submit to a supervisor's sexud advances. However, if the court dlows a plaintiff to pursue aquid pro
quo claim despite his or her submission to the supervisor's sexud advances, the “unwelcome’ dement is
likely to be disputed and must be included.

Conduct Based on Sex

In generd, the plaintiff must establish that harassment was * based on sex” in order to preval ona
sexud harassment clam. See, e.g., Burnsv. McGregor Elec. Indus., Inc. [BurnslI], 989 F.2d 959, 964
(8thCir. 1993). Becausequid pro quo harassment involvesbehavior that issexud in nature, theretypically
will not be a dispute asto whether the objectionable behavior wasbased on sex. Asthe Eighth Circuit has
stated, “sexua behavior directed at awoman raisestheinference that the harassment is based on her sex.”
Burns |, 955 F.2d 559, 564 (8th Cir. 1992).

The Supreme Court has ruled that same-sex sexuad harassment is actionable under Title VII. See
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S.75, 118 S. Ct. 998 (1998); accord Kinman v.
Omaha Pub. Sch. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir.
1996).

Employer Lidility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer is
“vicariously liable’ when its supervisor's discriminatory act results in a tangible employment action.
Burlington Indus,, Inc. v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2269 (1998) (“A tangible
employment action taken by the supervisor becomesfor Title VIl purposesthe act of theemployer.”). No
affirmative defenseis avalable is such cases. 1d. at 2270.

Tangible Employment Action

According to the Supreme Court, a “tangible employment action” for purposes of the vicarious
lidhility issue means “a sgnificant change in employment status, such as hiring, firing, failing to promote,
resssgnment with dgnificantly different responghilities, or a decison causng a dgnificant change in
benefits” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, ,118S. Ct. 2257, 2268 (1998) (citations
omitted). In most cases, atangible employment action “inflicts direct economic harm.” 1d. at 22609.

Notes on Use
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! Usethis phraseif there are multiple defendants.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 The conduct or conditions forming the basis for the plaintiff's sexua harassment clam (eg.,
requests for sexud relations by hisor her supervisor) should be described here. Excessivedetail isneither
necessary nor desirable and may beinterpreted by the gppellate court asacomment on the evidence. See
Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216 (8th Cir. 1997). It is appropriate to focus the
jury's atention on the essentia or ultimate facts which plaintiff contends condtitutes the conditions which
make the environment hostile. Open-ended words such as“etc.” should be avoided. Commenting on the
evidence, for example, by telling the jury that certain evidence should be considered with caution, or
suggesting the judge does believe or does not believe, or is skeptical about some evidenceisinadvisable.
A brief liging of the essentid facts or circumstances which plaintiff must prove is not normally deemed to
be a comment on the evidence. Placing undue emphasis on aparticular theory of plaintiff'sor defendant's
case should aso be avoided. See Tyler v. Hot Springs Sch. Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir.
1987).

4 If the court wants to define this term, the following should be considered: “Conduct is
‘unwelcomeg if the plaintiff did not solicit or invite the conduct and regarded the conduct as undesirable or
offensve” Thisddfinition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

® Because quid pro quo harassment usualy involves conduct that is clearly sexud in naure, this
element ordinarily may be omitted from the ingruction.

® Insert the appropriate language depending on the nature of the case (e.g., “discharged,” “failed
to hire)” “falled to promote,” or “demoted’). Where the plaintiff resgned but clams a * congtructive
discharge,” thisingruction should be modified. See Modd Instruction 5.93.

" Thisingruction is designed for use in sexud harassment cases where the plaintiff dlegesthat he
or she suffered a tangible employment action resulting from a refusal to submit to a supervisor's sexud
demands. If the plaintiff submitted to the supervisor's sexud advances, and the court dlows the plaintiff
to pursue such a dam under this ingruction rather than requiring plaintiff to submit such a dam under
Model Ingruction 5.42, thisingruction must be modified or, dternatively, the trid court may use specia
interrogatories to build a record on dl of the potentidly dispogtive issues. See, e.g., Karibian v.
Columbia University, 14 F.3d 773, 778 (2d Cir.), cert. denied, 512 U.S. 1213 (1994).

8 The Committee recommends that the definition of “motivating factor” st forth in Model
Instruction 5.96 be given.
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° Because thisingtruction isdesigned for usein casesin which tangible employment action has been
taken, plaintiff's clam may be anayzed under the “motivating factor/same decison” format used in other
Title VII cases. See Modd Instruction 5.01A. For damages instructions and a verdict form, Model
Instruction 5.02 through 5.05 may be used.
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542 SEXUAL HARASSMENT -- ESSENTIAL ELEMENTS
(By Supervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if al of the following eements have been proved by the [(greater weight) (preponderance)]?
of the evidence:

First, plantiff was subjected to (describe aleged conduct or conditions giving rise to plaintiff's
dam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as aresult of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hostile) (abusive)].

If any of the above eements has not been proved by the[(greater weight) (preponderance)] of the
evidence, [or if defendant is entitled to a verdict under Indruction ,]” your verdict must be for the
defendant and you need not proceed further in consdering this claim.

Committee Comments

Thisingruction is designed for use in sexua harassment caseswherethe plaintiff did not suffer any
“tangible’” employment action such asdischarge or demotion, but rather suffered “intangible’” harm flowing
from a supervisor's sexua harassment that is “ sufficiently severe or pervasive to create a hogtile work
environment.” See Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 118 S. Ct. 2257, 2264 (1998).

It isimpossible to compile an exhaudtive list of the types of conduct thet may giveriseto ahodtile
environment sexud harassment clam under Title VII. Some examples of this kind of conduct include:
verbal abuse of a sexud nature; graphic verba commentaries about an individud's body, sexua prowess,
or sexud deficiencies; sexualy degrading or vulgar words to describe an individud;; pinching, groping, and
fondling; suggestive, insulting, or obscene comments or gestures, the display in the workplace of sexudly
suggestive objects, pictures, posters or cartoons, asking questions about sexua conduct; and unwelcome
sexud advances. See Harris v. Forklift Sys., Inc., 510 U.S. 17 (1993); Meritor Savings Bank v.
Vinson, 477 U.S. 57 (1986); Stacks v. Southwestern Bell Yellow Pages, Inc., 27 F.3d 1316 (8th Cir.
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1994); Hukkanen v. International Union of Operating Eng’'rs Local No. 101, 3 F.3d 281 (8th Cir.
1993); Burns v. McGregor Elec. Indus,, Inc. [Burns 1], 989 F.2d 959 (8th Cir. 1993); Burns v.
McGregor Elec. Indus., Inc. [Burnsl], 955 F.2d 559 (8th Cir. 1992); Jonesv. Wesco Invs., Inc., 846
F.2d 1154 (8th Cir. 1988); Hall v. Gus Constr. Co., 842 F.2d 1010 (8th Cir. 1988).

Conduct Based on Sex or Gender

Ingenerd, the plaintiff must establish that the aleged of fensve conduct was*“based onsex.” Burns
11,989 F.2d at 964. Despiteitsapparent smplicity, thisrequirement raisesahost of interesting issues. For
example, in an higoricaly mae-dominated work environment, it may be commonplace to have sexudly
suggestive calendars on display and provocetive banter among the male employees. Whilethe continuation
of this conduct may not be directed a a new female employeg, it nevertheless may be actionable on the
theory that sexua behavior a work raises an inference of discrimination agains women. See Burnsl, 955
F.2d at 564; see also Stacks v. Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994) (sexua conduct
directed by mae employees toward women other than the plaintiff was consdered part of ahostilework
environment).

The Eighth Circuit also has indicated that conduct which is not sexud in nature but is directed at
awoman because of her gender can form the basis of a hostile environment clam. See, e.g., Gillming v.
SmmonsIndus., 91 F.3d 1168, 1171 (8th Cir. 1996) (jury instruction need not require afinding that acts
were explicitly sexud in nature); Hall v. Gus Constr. Co., 842 F.2d 1010, 1014 (8th Cir. 1988) (cdling
afemde employee“herpes’ and urinating in her gastank, athough not conduct of an explicit sexud nature,
was properly considered in determining if a hogtile work environment existed); see also Stacks, 27 F.3d
at 1326 (differentid trestment based on gender in connection with disciplinary action supported afemde
employees hogtile work environment claim); Shope v. Board of Sup’rs, 14 F.3d 596 (table), 1993 WL
525598 (4" Cir. Dec. 20, 1993) (rude, disparaging, and “amost physically abusive’ conduct based on
gender supported a hostile environment claim).

The Eighth Circuit has not directly addressed the issue of whether vulgar or abusive conduct that
is directed equally toward men and women can congtitute a violation of Title VII. Because sexud
harassment isavariety of sex discrimination, some courts have suggested thet it is not a violaion of Title
VIl if amanager isequdly abusive to mae and female employees. For example, in Rabidue v. Osceola
Refining Co., 805 F.2d 611, 620 (6th Cir. 1986), cert. denied, 481 U.S. 1041 (1987), abrogated on
other grounds, 510 U.S. 178 (1993), the court suggested that sexud harassment of dl employees by a
bisexua supervisor would not violate Title VII. Inasmilar vein, the digrict court in Kopp v. Samaritan
Health System, Inc., 13 F.3d 264 (8th Cir. 1993), granted the employer's motion for summary judgment
on the theory that the offending supervisor was abusive toward al employees. Although the Eighth Circuit
reversed because the plaintiff had offered evidence that the abuse directed toward femae employees was
more frequent and more severe than the abuse directed at male employees, Kopp suggeststhat the* equa
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opportunity harassment” defense can present aquestion of fact for the jury. But see Chiapuzio v. BLT
Operating Corp., 826 F. Supp. 1334 (D. Wyo. 1993) (holding that "equa opportunity harassment” of
employees of both genders can violate Title VII).

The Supreme Court has ruled that same-sex sexud harassment is actionable under TitleVII. See
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 118 S. Ct. 998 (1998); accord Kinman v.
Omaha Pub. Sch. Dist., 94 F.3d 463 (8th Cir. 1996); Quick v. Donaldson Co., 90 F.3d 1372 (8th Cir.
1996).

Hodile or Abugve Environment

In order for hogtile environment harassment to be actionable, it must be * so 'severe or pervasive
as to 'dter the conditions of [the victim's] employment and create an abusive working environment.”
Faragher v. City of Boca Raton, 524 U.S. 775, __, 118 S. Ct. 2275, 2283 (1998) (quoting Meritor
Savings Bank v. Vinson, 477 U.S. at 67 (quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th
Cir. 1982))); accord Parton v. GTE North, Inc., 971 F.2d 150, 154 (8th Cir. 1992); Burns v.
McGregor Elec. Indus., Inc. [Burnsl], 955 F.2d 559, 564 (8th Cir. 1992); Saton v. Maries County,
868 F.2d 996, 998 (8th Cir. 1989); Minteer v. Auger, 844 F.2d 569 (8th Cir. 1988). In Moylan v.
Maries County, 792 F.2d 746 (8th Cir. 1986), the court explained:

The harassment must be “sufficiently pervasive so as to ater the conditions of
employment and create an abusive working environment.” Henson v. City of Dundee,
682 F.2d at 904. The plaintiff must show a practice or patternof harassment againgt her
or him; agngle incident or isolated incidents generdly will not be sufficient. The plaintiff
must generdly show that the harassment is sustained and non trivid.

Id. at 749-50; see Faragher, 524 U.S. a __, 118 S. Ct. at 2283 (“‘[S]imple teasng,” offhand
comments, and isolated incidents (unless extremey serious) will not amount to discriminatory changesin
the 'terms and conditions of employment.™) (citations omitted).

“[1Tn assessing the hodility of an environment, a court must look to the totdity of the circum-
dances.” Stacks, 27 F.3d at 1327 (citation omitted). InHarrisv. Forklift Sys., Inc., 510 U.S. 17, 22
(1993), the Court held that a hostile environment claim may be actionable without a showing that the
plantiff suffered psychologicd injury. In determining whether an environment is hostile or abusive, the
relevant factors include the frequency of the discriminatory conduct; its severity; whether it is physicaly
threstening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an
employeeswork performance. Harris, 510 U.S. at 23. See also Faragher, 524 U.S. at _ , 118 S.
Ct. at 2283 (reiterating relevant factors set forth in Harris); accord Phillipsv. Taco Bell Corp., 156 F.3d
884, 889 (8th Cir. 1998) (citing Harris).
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Objective and Subjective Requirement

InHarris, the Supreme Court explained that “a sexualy objectionable environment must be both
objectively and subjectively offendve, one that areasonable person would find hostile or abusive, and one
that the victim in fact did perceive to be s0.” Faragher, 524 U.S. at _ , 118 S. Ct. at 2283 (citing
Harrisv. Forklift Sys,, Inc., 510 U.S. 17, 21-22 (1993) (“[1]f the victim does not subjectively perceive
the environment to be abusive, the conduct has not actudly dtered the conditions of the victim's
employment, and thereisno Title VII violation.”)); accord Rorie v. United Parcel Serv., Inc., 151 F.3d
757, 761 (8th Cir. 1998).

Employer Liahility

As noted in the Introductory Comment, the Supreme Court has recently held that an employer is
“subject to vicarious lighility to a victimized employee for an actionable hogtile environment created by a
supervisor with immediate (or successively higher) authority over theemployee” Burlington Indus., Inc.
v. Ellerth, 524 U.S. 742, _, 118 S. Ct. 2257, 2270 (1998). Unlike those cases in which the plaintiff
suffers atangible employment action, however, in cases where no tangible employment action has been
taken by the supervisor, the employer may raise an affirmative defense to liability or damages. 1d. See
Modd Ingtruction 5.42(B) & Committee Comments.

Noteson Use
! Use this phraseif there are multiple defendants.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 The conduct or conditions forming the basis for the plaintiff's sexua harassment claim should be
described here. Excessvedetail isneither necessary nor desirable and may beinterpreted by the appellate
court asacomment onthe evidence. See Cavinessv. Nucor-Yamato Steel Co., 105 F.3d 1216 (8th Cir.
1997). It is gppropriate to focus the jury's atention on the essentid or ultimate facts which plaintiff
contends condtitutesthe conditionswhich makethe environment hostile. Open-ended wordssuch as* etc.”
should be avoided. Commenting on the evidence, for example, by telling the jury that certain evidence
should be considered with caution, or suggesting the judge does believe or does not believe, or isskeptica
about some evidenceisinadvisable. A brief listing of the essentid facts or circumstances which plaintiff
must prove is not normally deemed to be a comment on the evidence. Placing undue emphasis on a
particular theory of plaintiff's or defendant's case should aso beavoided. See Tyler v. Hot Springs Sch.
Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).
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4 The term “unwelcome” may be of such common usage that it need not be defined. If the court
wants to define this term, the following should be considered: “Conduct is 'unwelcome if the plaintiff did
not solicit or invite the conduct and regarded the conduct as undesirable or offengve” This definition is
taken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

®> As noted in the Committee Comments, there are a number of subsidiary issues which can arise
in connection with the requirement that actionable harassment must be “based on sex.”  If the dlegedly
offensve conduct clearly was directed at the plaintiff because of his or her gender, it is not necessary to
indudethiselement. However, if thereisadispute asto whether the offensive conduct was discriminatory-
-for example, if the offending conduct may have been equdly abusive to both men and women or if men
and women participated equaly in creating a “raunchy workplace’--it may be necessary to modify this
element to properly frame the issue.

® Sdlect the word which best describes plaintiff's theory. Both words may be appropriate. This
dement sats forth the “objective test” for a hogtile work environment. As discussed in the Committee
Comments, it isthe Committee's position that the appropriate perspectiveisthat of a“reasonable person.”
Inaddition, it may be gppropriate to include the factors set forth in Harrisv. Forklift Sys., Inc., 510 U.S.
17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524 U.S. 775, , 118 S. Ct. 2275,
2283 (1998), to ad in determining whether a plaintiff's work environment was hodtile or abusive. For
example

In determining whether a reasonable person in the plaintiff's circumstances would
find the plaintiff's work environment to be hostile or abusive, you must look at al the
circumstances. The circumstances may include the frequency of the conduct complained
of; its severity; whether it was physcdly threstening or humiliating, or merely offensive;
whether it unreasonably interfered with the plaintiff'swork performance; and the effect on
plantiff's psychological well-being. No single factor is required in order to find a work
environment hogtile or abusive.

" Because this ingtruction is designed for cases in which no tangible employment action is taken,
the defendant may defend againg ligbility or damages by proving an affirmative defense “of reasonable
overdght and of the employee's unreasonable fallure to take advantage of corrective opportunities.”
Nicholsv. American Nat'l Ins. Co., 154 F.3d 875, 887 (8th Cir. 1998) (citing Faragher, 524 U.S. at
__,118S. Ct. at 2292-93; Burlington Indus., 524 U.S.at __, 118 S. Ct. at 2270). The bracketed
language should be used when the defendant is submitting the affirmative defense. See Model Ingtruction
5.42(A).
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5.42(A) AFFIRMATIVE DEFENSE
(For Usein Cases With No Tangible Employment Action)

Your verdict must be for defendant on plaintiff's clam of sexud harassment if it has been proved
by the [greater weight) (preponderance)]* of the evidence that (a) defendant exercised reasonable careto
prevent and correct promptly any sexudly harassing behavior; and (b) that plaintiff unreasonably failed to
take advantage of (specify the preventive or corrective opportunities provided by defendant of which
plaintiff alegedly failed to take advantage or how plaintiff dlegedly failed to avoid harm otherwise).?

Committee Comments

Recently, the United States Supreme Court held that *[a]n employer issubject to vicariousligbility
to avictimized employee for an actionable hogtile environment created by [the employee's] supervisor.”
Roriev. United Parcel Serv., Inc., 151 F.3d 757, 762 (8th Cir. 1998) (quoting Burlington Indus., Inc.
v. Ellerth, 524 U.S. 742, , 118 S. Ct. 2257, 2261 (1998); Faragher v. City of Boca Raton, 524
U.S. 775, _ , 118 S Ct. 2275, 2278-79 (1998)). When “no tangible employment action, such as
discharge, demoation, or undesirable reassgnment” is taken, however, an employer may defend against
lidbility or damages “by proving an affirmative defense of reasonable oversight and of the employee's
unreasonable failureto take advantage of corrective opportunities.” Nicholsv. American Nat'l Ins. Co.,
154 F.3d 875, 887 (8th Cir. 1998) (citing Faragher, 524 U.S.at _ , 118 S. Ct. at 2292-93; Burlington
Indus.,, 524 U.S.at __ , 118 S. Ct. at 2270); accord Phillips v. Taco Bell Corp., 156 F.3d 884, 838
(8th Cir. 1998) (citing same); Newton v. Cadwell Laboratories, 156 F.3d 880, 883 (8th Cir. 1998)
(cting same). The language of the affirmative defense is taken verbatim from the Supreme Court's
decisonsin Burlington Industries and Faragher.

Noteson Use
! Sdect the bracketed language that corresponds to the burden-of-proof ingtruction given.

2 According to the Supreme Court, a defendant assarting this affirmative defense must prove not
only that it exercised reasonable care to prevent and correct promptly any sexually harassing behavior, but
aso that “plaintiff unreasonably falled to take advantage of any preventive or corrective opportunities
provided by defendant or to avoid harm otherwise” Faragher, 524 U.S.at __ , 118 S. Ct. at 2293;
Burlington Indus,, 524 U.S. at ___, 118 S. Ct. at 2270. For purposes of ingtructing the jury, however,
the Committee recommends that the specific preventive or corrective opportunities of which plaintiff
dlegedly faled to take advantage or the particular manner in which plaintiff dlegedly failed to avoid harm
be identified.
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543 SEXUAL HARASSMENT-- ESSENTIAL ELEMENTS
(By Nonsupervisor With No Tangible Employment Action)

Your verdict must be for plaintiff [and against defendant ~ ]* on plaintiff's daim of sexud
harassment if al of the following eements have been proved by the [(greater weight) (preponderance)]?
of the evidence:

First, plantiff was subjected to (describe aleged conduct or conditions giving rise to plaintiff's
dam)?; and

Second, such conduct was unwelcome?; and

Third, such conduct was based on plaintiff's [(sex) (gender)]®; and

Fourth, such conduct was sufficiently severe or pervasive that a reasonable person in plaintiff's
position would find plaintiff's work environment to be [(hostile) (abusive)]®; and

Fifth, at the time such conduct occurred and as aresult of such conduct, plaintiff believed [(his)
(her)] work environment to be [(hostile) (abusive)]; and

Sixth, defendant knew or should have known of the (describe aleged conduct or conditionsgiving
riseto plantiff'sdam)’; and

Seventh, defendant fail ed to take prompt and appropriate corrective action to end the harassment.

If any of the above eements has not been proved by the[(greater weight) (preponderance)] of the
evidence, your verdict must be for the defendant and you need not proceed further in considering this

dam.®
Committee Comments

This indruction is designed for use in cases where the plaintiff did not suffer any tangible
employment action, but claimsthat he or she was subjected to sexual harassment by non-supervisors(as
opposed to supervisory personnel) sufficiently severe or pervasiveto creste ahostileworking environment.
Insuch cases(i.e., casesnot involving vicariousliaghility), “ [€lmployeeshave someobligation toinform thelr
employers, ether directly or otherwise, of behavior that they find objectionable before employer can be
hed responsble for faling to correct that behavior, a least ordinarily.” Whitmore v. O'Connor
Management, Inc., 156 F.3d 796, 800 (8th Cir. 1998) (decided after the Supreme Court's opinionsin
Burlington Industries and Faragher).
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Noteson Use
! Usethis phraseif there are multiple defendants.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 The conduct or conditions forming the basis for the plaintiff's sexua harassment claim should be
described here. Excessvedetail isneither necessary nor desirable and may beinterpreted by the appellate
court as acomment on the evidence. See Caviness v. Nucor-Yamato Seel Co., 105 F.3d 1216, 1222
(8thCir. 1997). Itisappropriateto focusthejury'sattention onthe essentid or ultimate factswhich plaintiff
contends condtitutesthe conditionswhich makethe environment hostile. Open-ended wordssuch as“ etc.”
should be avoided. Commenting on the evidence, for example, by telling the jury that certain evidence
should be considered with caution, or suggesting the judge does believe or does not believe, or isskeptica
about some evidenceisinadvisable. A brief listing of the essentid facts or circumstances which plaintiff
mugt prove is not normally deemed to be a comment on the evidence. Placing undue emphasis on a
particular theory of plaintiff's or defendant's case should also be avoided. See Tyler v. Hot Springs Sch.
Dist. No. 6, 827 F.2d 1227, 1231 (8th Cir. 1987).

4 The term “unwelcome” may be of such common usage that it need not be defined. If the court
wants to define this term, the following should be consdered: “[Conduct is 'unwelcomée] if the employee
did not solicit or invite it and the employee regarded the conduct as undesirable or offensive.” This
definition istaken from Moylan v. Maries County, 792 F.2d 746, 749 (8th Cir. 1986).

®> As noted in the Committee Comments, there are a number of subsidiary issues which can arise
in connection with the requirement that actionable harassment must be “based on sex.” If the dlegedly
offensve conduct clearly was directed at the plaintiff because of his or her gender, it is not necessary to
indudethiselement. However, if thereisadispute asto whether the offensive conduct was discriminatory-
-for example, if the offending conduct may have been equdly abusive to both men and women or if men
and women participated equaly in creating a “raunchy workplace’--it may be necessary to modify this
element to properly frame the issue.

® Sdlect the word which best describes plaintiff's theory. Both words may be appropriate. This
dement sats forth the “objective test” for a hogtile work environment. As discussed in the Committee
Comments, it isthe Committee's position that the appropriate perspectiveisthat of a“reasonable person.”
Inaddition, it may be appropriate to include the factors set forth in Harrisv. Forklift Sys., Inc., 510 U.S.
17, 23 (1993), and reiterated in Faragher v. City of Boca Raton, 524 U.S. 775, _ , 118 S. Ct. 2275,
2283 (1998), to ad in determining whether a plaintiff's work environment was hodtile or abusive. For
example
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In determining whether a reasonable person in the plaintiff's circumstances would
find the plaintiff's work environment to be hostile or abusive, you must look at al the
circumgtances. The circumstances may include the frequency of the conduct complained
of; its severity; whether it was physicaly threstening or humiliating, or merely offensve;
whether it unreasonably interfered with the plaintiff'swork performance; and the effect on
plantiff's psychologicad well-being. No sngle factor is required in order to find a work
environment hodtile or abusive.

" As noted in the Committee Comments, there are generdly two requirements for establishing
employer liddility in sexud harassment caseswherethe plaintiff clams harassment by hisor her coworkers
rather than by supervisory personnd: (1) the plaintiff must show that the employer knew or should have
known of the harassment; and (2) the plaintiff must show that the employer failed to take gppropriate action
to end the harassment. This dement satsforth thefirgt haf of thetest. Asapracticd matter, it isunlikely
that the defendant will serioudy contest both issues: if theemployer clamsit never knew of the harassment,
the question of whether itsresponse was gppropriate would be moot; conversdly, if theemployer's primary
defenseisthat it took gppropriateremedid action, the*knew or should have known” eement may bemoot.

8 As discussed in the Introductory Comment, the Supreme Court's recent opinions with respect to
employer liability in sexud harassment cases address only those Stuations in which a supervisor (as
opposed to anon-supervisor) sexualy harassesasubordinate. In casesin which the plaintiff aleges sexud
harassment by a non-supervisor, theissue of whether courtswill leave the burden on plaintiff to prove that
the defendant failed to take prompt and appropriate corrective action or whether courts will place the
burden on the defendant to prove an affirmative defense that it took prompt and appropriate corrective
actionasin Faragher and Burlington Industries is an open question. See, e.g., Coates v. Sundor
Brands, Inc., 164 F.3d 1361, 1366 (11th Cir. 1999) (Barkett, concurring).

% Because thisingtruction is designed for use in casesin which no tangible employment action has
beentaken, plaintiff'sclaim should not be analyzed under the motivating factor/samedecision” format used
in other Title VII cases. See Sacksv. Southwestern Bell, 27 F.3d 1316 (8th Cir. 1994). For damages
ingructions and a verdict form, Modd Instruction 5.02 through 5.05 should be used in amodified format.
For a sample congtructive discharge indruction, see Mode Instruction 5.93.
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5.50 et seq. (Reserved for " Disparate Treatment” Casesunder the
Americanswith Disabilities Act, 42 U.S.C. § 12101 et seq.)
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5.60 et seq. (Reserved for " Reasonable Accommodation™ Cases under the
Americanswith Disabilities Act, 42 U.S.C. § 12101)
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5.70 42 U.S.C. 81983 - FIRST AMENDMENT RETALIATION
I ntroductory Comment

The legd theory underlying Firs Amendment retdiation cases is that "a State cannot condition
public employment on a badis that infringes the employee's condtitutionally protected interest in freedom
of expression.” Connick v. Myers, 461 U.S. 138, 142 (1983); see also Pickering v. Board of Educ.,
391 U.S. 563, 568-74 (1968); Perry v. Sndermann, 408 U.S. 593, 597-98 (1972); Mt. Healthy City
School Dist. v. Doyle, 429 U.S. 274, 283-84 (1977); Rankin v. McPherson, 483 U.S. 378, 383-84
(1987); Waters v. Churchill, 511 U.S. 661 (1994). Although most First Amendment retdiation cases
relate to the termination of the plaintiff's employment, they can involve demotions, suspensions, and other
employment-related actions. See, e.g., Sever v. Independent School Dist. No. 625, 943 F.2d 845 (8th
Cir. 1991) (transfer); Powell v. Basham, 921 F.2d 165, 167-68 (8th Cir. 1990) (denid of promotion);
Duckworth v. Ford, 995 F.2d 858, 860-61 (8th Cir. 1993) (harassment). Generdly, there are three
issuesin Firs Amendment retdiation cases. whether the plaintiff's speech was "protected activity" under
the Firs Amendment; whether the plaintiff's soeech wasamotivating or substantia factor in the defendant's
decisonto terminate or otherwiseimpair the plaintiff's employment; and whether the defendant would have
taken the same actionirrespective of the plaintiff'sgpeech. E.g., Hamer v. Brown, 831 F.2d 1398, 1401
(8th Cir. 1987); Lewis v. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986). In view of the
Supreme Court's decison in Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274 (1977), the mode
ingruction on liability utilizes a motivating-factor/same-decison  burden-shifting format in dl Frst
Amendment retdiation cases.
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571 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant ]* [on plaintiff's First

Amendment retdiation daim]? if the following elements have been proved by the [(greater weight)
(preponderance)]® of the evidence:

First, defendant [discharged]* plaintiff; and

Second, plaintiff's [here specificaly describe plaintiff's protected speech - e.g., |etter to the local
newspaper]® was a mativating factor® in defendant's decision [to discharge]” plaintiff[; and

Third, defendant was acting under color of law] .2

However, your verdict must befor defendant if any of the above e ements has not been proved by
the [(greater weight) (preponderance)] of the evidence, or if it has been proved by the [(greater weight)
(preponderance)] of the evidence that defendant would have [discharged] plaintiff regardiess of [higher]
(Ietter to the loca newspaper).®

Committee Comments
OVERVIEW

Public employers may not retdiate againgt their employees for speaking out on matters of public
concern unless their peech containsknowingly or recklesdy fa se satements, underminesthe ability of the
employee to function, or interferes with the operation of the governmenta entity. McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983). In recent years, the Eighth Circuit hasissued
anumber of noteworthy decisions concerning this theory of liability. See Duckworth v. Ford, 995 F.2d
858, 861 (8th Cir. 1993) (holding that defendants were not entitled to qudified immunity in Frst
Amendment case); Shands v. City of Kennett, 993 F.2d 1337, 1344-46 (8th Cir. 1993) (affirming
J.n.o.v. for employer where plaintiff's comments regarding personnel and safety issueswere not protected
by Firs Amendment); Bausworthv. Hazelwood School Dist., 986 F.2d 1197 (8th Cir. 1993) (affirming
summary judgment for employer where plaintiff's comments regarding school digtrict policy were not
"protected activity"); Buzek v. County of Saunders, 972 F.2d 992 (8th Cir. 1992) (individua defendant
was not entitled to qudified immunity defense in Firsd Amendment case); Bartlett v. Fischer, 972 F.2d
911 (8th Cir. 1992) (approving qudified immunity defense in Firs Amendment case); Stever v.
Independent School Dist. No. 625, 943 F.2d 845 (8th Cir. 1991) (andyzing "protected speech” and
"causation” issues); Powell v. Basham, 921 F.2d 165 (8th Cir. 1990) (holding that public employee's
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criticismof employer's promotion processwas "protected activity"); Crain v. Board of Police Comm'rs,
920 F.2d 1402 (8th Cir. 1990) (affirming summary judgment where plaintiffs interna grievances did not
rise to the level of "protected speech”); Hoffmann v. City of Liberty, 905 F.2d 229 (8th Cir. 1990)
(employee grievance was not protected by the Firs Amendment); Darnell v. Ford, 903 F.2d 556 (8th
Cir. 1990) (ruling that state police officer's support of acertain candidatefor the position of Highway Patrol
Superintendent was "protected activity").

PRIMARY ISSUESIN FIRST AMENDMENT CASES

Genegrdly, there are three primary issues in Firsda Amendment retdiation cases. (1) whether the
plaintiff's speech was "protected activity" under the Firss Amendment; (2) whether the plaintiff's protected
activity was a subgtantial or motivating factor in defendant's decison to terminate or otherwise impair the
plantiff's employment; and (3) whether the defendant would have taken the same action irrespective of
plantiff'sprotected activity. Hamer v. Brown, 831 F.2d 1398, 1401 (8th Cir. 1987); Lewisv. Harrison
School Dist., 805 F.2d 310, 313 (8th Cir. 1986); Cox v. Dardanelle Public School Dist., 790F.2d 668,
672 (8th Cir. 1986). The determination of whether the plaintiff's speech was "protected” presents a
question of law for the court. E.g., Bausworth v. Hazelwood School Dist., 986 F.2d 1197, 1198 (8th
Cir. 1993); Lewisv. Harrison School Dist., 805 F.2d 310, 313 (8th Cir. 1986).

SECONDARY ISSUESRELATING TO "PROTECTED SPEECH" DETERMINATION

In generd, the question of whether the plaintiff's goeech was "protected” depends upon two
subissues: (1) whether the plaintiff's speech addressed a matter of "public concern”; and (2) whether, in
badancing the competing interests, the plaintiff's interest in commenting on matters of public concern
outweighs the government'sinterest in rendering efficient servicestoits condituents. Watersv. Churchill,
511U.S.661, 114 S. Ct. 1878 (1994); Hamer v. Brown, 831 F.2d 1398, 1401-02 (8th Cir. 1987); Cox
v. Dardanelle Public School Dist., 790 F.2d 668, 672 (8th Cir. 1986). In many cases, thetria court will
be able to determine whether the plaintiff's speech was protected without much difficulty. However, as
discussed below, complicated issues can arise when there are factud disputes underlying thisissue. See
Shands v. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993).

a. Public Concern

Andysis of whether the plaintiff's speech addressed a matter of "public concern” requires
consderation of the plaintiff'srolein conveying the speech, whether the plaintiff attempted to communicate
to thepublic at large, and whether the plaintiff was attempting to generate public debate or merely pursuing
persona gan. Bausworth v. Hazelwood School Dist., 986 F.2d 1197 (8th Cir. 1993); but cf.
Derrickson v. Board of Educ., 703 F.2d 309, 316 (8th Cir. 1983) (speech can be protected even if it
was "privatdy expresged]” to plaintiff'ssuperiors); Darnell v. Ford, 903 F.2d 556, 563 (8th Cir. 1990)
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(speech was protected even if it was motivated by plaintiff's self-interest); see generally Connick v.
Myers, 461 U.S. 138, 147 (1983) (gpeech isnot protected by First Amendment if plaintiff speaks merely
as an employee upon matters only of persond interest). Determination of whether the plaintiff's speech
addressed amatter of public concern gppearstofdl exclusivey within the province of the court. SeeLewis
v. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (tria court erred in following jury's
finding that plaintiff's soeech did not address a matter of public concern).

b. Balancing of Interests

Andyss of the "baancing” issue depends upon a variety of factors, which traditionaly have
included the following: the need for harmony in theworkplace; whether the governmentd entity'smisson
required a close working relationship between the plaintiff and his or her co-workers when the speech in
guestion has caused or could have caused deterioration in the plaintiff'swork relationships; thetime, place,
and manner of the speech; the context in which the dispute arose; the degree of public interest in the
gpeech; and whether the speech impaired the plaintiff's ability to perform hisor her duties. Shandsv. City
of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993); Hamer v. Brown, 831 F.2d 1398, 1402 (8th Cir.
1987); see generally Pickering v. Board of Educ., 391 U.S. 563, 568 (1968). This baancing process
isflexible, and the weight to be given to any one factor depends upon the specific circumstances of each
case. Shandsv. City of Kennett, 993 F.2d 1337, 1344 (8th Cir. 1993).

c. Balancing and Jury Instructions

Although the balancing process ultimately is a function for the court, Eighth Circuit case law
indicates that subsdiary factua issues must be submitted to the jury. For example, in McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the court stated that "[i]t was for the jury to
decide whether the[plaintiff's] letter [to the editor] created disharmony between McGee and hisimmediate
supervisors.” Likewise inLewisv. Harrison School Dist., 805 F.2d 310, 315 (8th Cir. 1986), the Eighth
Circuit ruled that it was error for the trid court to disregard the jury's specid interrogatory findings on
certain baancing issues. In Shands v. City of Kennett, 993 F.2d 1337 (8th Cir. 1993), the court stated
that:

Any underlying factud disputes concerning whether the plaintiff's peech is protected . . .
should be submitted to the jury through specid interrogatories or specid verdict forms. For
example, thejury should decide factud questions such asthe nature and substance of the plaintiff's
speech activity, and whether the speech created disharmony in the work place. The trid court
should then combine the jury'sfactud findingswith itslegd condusionsin determining whether the
plaintiff's goeech is protected.
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Id. at 1342-43 (citations omitted). Accordingly, thismode instruction may be supplemented with aset of
specid interrogatoriesor it may requiremodificationto dicit specificjury findingson critica baancingissues
such as "disharmony.” See Note on Use 2; Modd Instruction 5.71A. Although the plaintiff appears to
have the burden of proof as to whether the speech was "condtitutionally protected,” see Cox v. Miller
County R-1 School Dist., 951 F.2d 927, 931 (8th Cir. 1991) and Stever v. Independent School Dist.
No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991), it is unclear whether the plaintiff bears the burden of
proof asto each subsidiary factor.

When the trid court submits specid interrogatories to the jury, it bears emphasis that the ultimate
decison as to whether the plaintiff's speech was protected is a question of law for the court. E.g., Lewis
v. Harrison School Dist., 805 F.2d 310, 312-13 (8th Cir. 1986) (tria court erred in following jury's
finding that speech did not address matter of public concern); Bowman v. Pulaski County Special School
Dist., 723 F.2d 640, 644-45 (8th Cir. 1983) (plaintiff's oeech was protected even though it *contributed
to theturmoil” at theworkplace). 1t dso bears emphassthat the defendant's reasonable perception of the
critical events is controlling; the jury cannot be alowed to subdtitute its judgment as to what "redly
happened for the honest and reasonable belief of the defendant. Watersv. Churchill, 511 U.S. 661, 114
S. Ct. 1878 (1994.)

d. Balancing and Qualified Immunity

The need to address the balancing issuein jury ingructionsis most likely to arise in cases brought
agang municipdities, school didricts, and other loca governmenta bodies which are not entitled to
qudified immunity or Eleventh Amendment immunity. In contrast, recent Eighth Circuit case law suggests
that individual defendants may have quaified immunity with respect to any jury-triable damages clams
if the "baancing issue' becomes critica in aFirst Amendment case. See Grantham v. Trickey, 21 F.3d
289, 295 (8th Cir. 1994) (holding that individua defendants are entitled to quaified immunity where there
is specific and unrefuted evidence that the employee's speech affected morale and substantialy disrupted
the work environment); Bartlett v. Fisher, 972 F.2d 911, 916 (8th Cir. 1992) (suggesting that qualified
immunity from damages will gpply whenever a Firs Amendment retdiation case involves the "baancing
tet"). But cf. Duckworth v. Ford, 995 F.2d 858, 861 (8th Cir. 1993) (rgecting individua defendants
qudified immunity defense in Firs Amendment case); Buzek v. County of Saunders, 972 F.2d 992 (8th
Cir. 1992) (rgecting quaified immunity in First Amendment case where defendant failed to introduce
evidence sufficient to invoke the balance test); Powel | v. Basham, 921 F.2d 165, 167-68 (8th Cir. 1990)
(rgecting qudified immunity defensein First Amendment wrongful discharge cases); Lewisv. Harrison
School Dist., 805 F.2d 310, 318 (8th Cir. 1986) (same). In Watersv. Churchill, 511 U.S. 661, 114
S. Ct. 1878 (1994), the Supreme Court declined to address the issue of qudified immunity in First
Amendment cases. In addition, Sate governmenta bodies typicaly have Eleventh Amendment immunity
fromdamagesclams. Will v. Michigan Dept. of State Police, 491 U.S. 58 (1989). Accordingly, when
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baancing issues arise in acase brought by a sate employee, the defendants may have immunity from a
clam for damages and, as a result, there would be no need for ajury trid or jury ingtructions.

MOTIVATION AND CAUSATION

If aplaintiff can make the required threshold showing that he or she engaged in protected activity,
the remaining issues focus on the questions of motivation and causation:  was the plaintiff's employment
terminated or otherwise impaired because of his or her protected activity? In Mt. Healthy City School
Dist. v.Doyle, 429 U.S. 274, 287 (1977), the Supreme Court introduced the “ motivating-factor” / same-
decison” burden shifting format in Firs Amendment retdiation cases. On the issue of causation, it o
should be noted thet the Eighth Circuit has dlowed a clam againgt a defendant who recommended the
plaintiff's dismissa but lacked find decison-making authority. Darnell v. Ford, 903 F.2d 556, 561-62
(8th Cir. 1990). The Eighth Circuit also has dlowed a clam againgt a school board for unknowingly
carrying out aschoal principd'sretaiatory recommendation. Cox v. Dardanelle Pub. School Dist., 790
F.2d 668, 676 (8th Cir. 1986). More recently, in Waters v. Churchill, 511 U.S. 661, 114 S. Ct. 1878
(1994), the Supreme Court ruled that a public employer does not violate the First Amendment if it honestly
and reasonably believes reports by coworkers of unprotected conduct by the plaintiff; the Supreme Court
did not address the stuation where the public employer relied upon the tainted recommendation of a
management-level employee.

Noteson Use
! Use this phraseif there are multiple defendants.

2 The bracketed language should beinserted when the plaintiff submits more than one claimto the
jury.

3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.

4 Thisingruction is designed for useinadischarge case. Ina"falureto hire," "failureto promote,"
or "demotion” case, theindruction must bemodified. Wherethe plaintiff resgned but damsacongructive
discharge,”" thisingtruction should be modified. See Mode Ingtruction 5.93.

> To avoid difficult questions regarding causation, it is very important to specificaly describe the
gpeech which forms the basis for the dlam. Vague references to "the plaintiff's speech” or "the plaintiff's
gatements to the school board” often will be inadequate; instead, specific reference to the time, place and
substance of the speech (e.g., "plaintiff's comments criticizing teacher sdaries at the April 1992 school
board mesting") isrecommended. Whenever thereis a genuine issue as to whether the plaintiff's peech
was "protected” by the First Amendment, the trid court should be extremely careful in making the record
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regarding thisissue. If thetria court can readily determinethat the plaintiff's speech was " protected” by the
Firs Amendment without resort to jury findings, a succinct descriptionof the protected speech should be
inserted intheeementsingruction. By way of example, the modd ingtruction makesreferenceto plaintiff's
"letter to the local newspaper.” However, if there is an underlying factud dispute impacting whether the
plantiff's speech was protected, any questions of fact should be submitted to the jury through specia
interrogatories or other specid ingructiona devices. See Shands v. City of Kennett, 993 F.2d 1337,
1342-43 (8th Cir. 1993).

As suggested by Shands v. City of Kennett, 993 F.2d 1337, 1342-43 (8th Cir. 1993), thetrial
court may separately submit specid interrogetoriesto dicit jury findingsasto therdevant balancing factors,
while reserving judgment on the legal impact of those findings. For a sample set of interrogatories, see
Modd Ingruction 5.71A. If the trid court takes this gpproach, it should postpone its entry of judgment
while it fully evauates the implications of the jury's findings of fact. See Modd Instruction 5.75A.
Alterndtivey, if the essentid jury issue can be crysdlized intheform of asingle essentid eement which the
plantiff must prove, it may be included in the dements indruction. For example, in McGee v. South
Pemiscot School Dist., 712 F.2d 339, 342 (8th Cir. 1983), the tria court instructed the jury that its
verdict had to befor the defendantsif it believed that the plaintiff's"exercise of free gpeech had adisruptive
impact upon the [school didtrict's) employees.”

® The Committee believes that the term "motivating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definiion:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decision." The phrase "afactor that played a part” aso may be an appropriate substitute for the phrase
"motivating fector." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8th Cir. 1988). But
cf. Mt. Healthy City School Dist. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating factor" with
"subgtantid factor").

" The bracketed term should be consistent with the first dement. Accordingly, thisingtruction must
be modified in a"falure-to-hire," "failure-to-promote,” or "demotion” case.

8 Use this language if the issue of whether the defendant was acting under color of state law, a
prerequidteto aclam under 42 U.S.C. §1983. Typicdly, thiselement will be conceded by the defendant.
If S0, it need not be included in this ingruction.

°1f appropriate, thisinstruction may be modified toincludea" businessjudgment” and/or a" pretext"
indruction. See Modd Instructions 5.94, 5.95.
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5.71A 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES REGARDING
"PROTECTED SPEECH" BALANCING ISSUES

To assigt the Court in determining whether plaintiff's [describe the speech upon which plaintiff's
dam is based--e.g., "memo to Principa Jones dated January 24, 1989"]* was protected by the First
Amendment to the United States Congtitution, you are directed to consider and answer the following
questions:

1. Did plaintiff's[memo to Principa Jones dated January 24, 1989] cause, or could it have

caused, disharmony or disruption in the workplace?

2. Did plaintiff's [January 24, 1989, memo to Principa Jones| impair [hisher] ability to

perform [higher] duties?

Please use the Supplemental Verdict Form to indicate your answers to these questions.
Committee Comments

The Eighth Circuit hasindicated that, whenever the Pickering baancing process must beinvoked
to determinewhether the plaintiff's soeech was protected by the Firss Amendment, “[a] ny underlying factud
disputes . . . should be submitted to the jury through specid interrogatories or specid verdict forms.”
Shands v. City of Kennett, 993 F.2d 1337, 1342 (8th Cir. 1993). Thisinstruction is designed to meet
the mandate of Shands. See generally Committee Commentsto Modd Ingruction 5.71. If the plaintiff's
gpeech clearly is " protected” without referenceto the Pickering baancing andyss, thisingruction should
not be used.

Although the Shands deci s on described anumber of factorsto be utilized in the balancing process,
only two seemlikely to raisefactud issueswhich warrant the submission of specid interrogatories: whether
the plaintiff's speech caused, or could have caused, disharmony or disruption in theworkplace; and whether
the speech impaired the plaintiff's ability to perform hisor her job. The other relevant factors-—-which dedl
with the "need for harmony in the workplace,” the "degree of public interest in the speech,” the"context in
whichthe dispute arose,” and the "time, manner, and place of the gpeech’--typicaly will not present factud
issuesfor the jury. Neverthdess, this ingtruction should be tailored to the particular Situation a hand by
adding, ddeting, or modifying the rdlevant questions. If there is an issue concerning the time, place, or
manner of the speech, it should be resolved by the jury. For example, if the plaintiff contendsthat he/she
made the crucid remark at a public meeting while the defendant clams the remark was made in aprivate
conversation, the issue should be submitted to the jury by means of a specia interrogatory, such as.
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Did the plaintiff make his’her statement [describe the statement - e.g., about corpora punishment
of students] at the public school board meseting of May 1, 19927

Smilarly, if thereisamaterid disoute over the precise content of the plaintiff's speech, it appearsthet the
issue mugt be resolved by the jury. In resolving any such factua dispute, deference must be given to the
honest and reasonable perception of the defendant. Watersv. Churchill, 511 U.S. 661, 114 S. Ct. 1878
(1994). Thus, if the defendant takesthe position that it terminated the plaintiff based on athird-party report
that the plaintiff engaged in unprotected insubordination, the following sequence of interrogeatories may be

appropriate:
1. Did plaintiff say that hisher supervisor was incompetent?

Yes No
Note: If your answer is"yes" you should not answer Question No. 2. If your
answer is"no," continue on the Question No. 2.

2. Did defendant honestly and reasonably believe the report of [name plaintiff's
coworker or other source of third-party report] that plaintiff had referred to his’her supervisor as
incompetent?

Yes No

In generd, it gppears that the plaintiff has the burden of showing that his or her speech was
conditutiondly protected. See Cox v. Miller County R-1 School Dist., 951 F.2d 927, 931 (8th Cir.
1991); Stever v. Independent School Dist. No. 625, 943 F.2d 845, 849-50 (8th Cir. 1991). However,
it is unclear whether the plaintiff should bear the risk of nonpersuasion on every subsidiary factua issue.
Accordingly, thisingdructiondoes not include any "burden of proof” language. 1t dso should be noted that
the ultimate balancing test rests within the province of the Court and that no particular factor isdispositive.
See Shands, 993 F.2d at 1344, 1346.

Noteson Use
! Describe the speech upon which the plaintiff bases hisor her claim.
2 Thefirgt two factors mentioned in Shands relate to "the need for harmony in the office or work

place’ and "whether thegovernment'sresponsbilitiesrequired acloseworking relaionship to exist between
the plaintiff and co-workers." Shands, 993 F.2d at 1344. The second factor mentioned in Shands
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addresses whether the plaintiff's gpeech caused or could have caused deterioration in plaintiff's working
relationships. Shands, 993 F.2d at 1344. This question is designed to test thisissue.

3 Y et another balancing factor mentioned in Shands is whether the speech a issue impaired the
plantiff's adility to perform his or her assgned duties. See Shands, 993 F.2d at 1344. Thisquestion is
designed to test thisissue. Asdiscussed in the Committee Comments, thislist of questionsis not required
indl cases, nor isit dl-inclusve. If other issues exist concerning the context or content of the plaintiff's
gpeech, additiond questions should be included.

“ The jury's answers to the specid interrogatories should be recorded on a Supplementa Verdict
Form. See Modd Ingtruction 5.75A.
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572 42U.S.C. §1983 - FIRST AMENDMENT RETALIATION - ACTUAL DAMAGES

If you find in favor of plaintiff under Ingtruction | then you must award plaintiff such sum as
you find by the [(greater weight) or (preponderance)]? of the evidence will fairly and justly compensate
plantiff for any actua damages you find plaintiff sustained as a direct result of defendant's conduct as
submitted in Instruction .2 Actud damages include any wages or fringe benefits you find plaintiff
would have earned in [his’her] employment with defendant if [he/she] had not been discharged on [fill in
date of discharge], minus the amount of earnings and benefits from other employment received by plaintiff
during that time:* Actua damages aso may include [list damages supported by the evidence] ®

[You are dso indructed that plaintiff has a duty under the law to "mitigate’ his damages-that is,
to exercise reasonable diligence under the circumstances to minimize his damages. Therefore, if you find
by the [(grester weight) or (preponderance)] of the evidence that plaintiff failed to seek out or take
advantage of an opportunity that was reasonably available to him, you must reduce his damages by the
amount hereasonably could haveavoidedif he had sought out or taken advantage of such an opportunity.]®
[Remember, throughout your ddliberations, you must not engage in any speculation, guess, or conjecture
and you must not award any damages by way of punishment or through sympathy.]”

Committee Comments

Thisingruction is designed to submit the standard back pay formula of lost wages and benefits
reduced by interim earnings and benefits. See Fiedler v. Indianhead Truck Line, Inc., 670 F.2d 806,
808 (8th Cir. 1982). Moreover, because section 1983 damagesare not limited to back pay, theinstruction
aso permits the recovery of general damages for pain, suffering, humiliation, and the like.

In some cases, a discrimination plaintiff may be digible for front pay. Because front pay is
essentialy an equitable remedy "in lieu of" reingtatement, the Committee recommends that front pay isan
issue for the court, not thejury. See MacDissi v. Valmont Indus., 856 F.2d 1054, 1060 (8th Cir. 1988).
But cf. Committee Comments, Mode Instruction 5.02 (front pay may be ajury issuein Title VIl cases
under the Civil Rights Act of 1991); Doyne v. Union Electric Co., 953 F.2d 447, 451 (8th Cir. 1992)
(jury's determination was binding where judge submitted front pay issueto jury).

Thisingruction may be modified to articulate the types of interim earnings which should be offset
againg the plaintiff's back pay. For example, severance pay and wages from other employment ordinarily
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are offset againgt aback pay awvard. See Krause v. Dresser Industries, 910 F.2d 674, 680 (10th Cir.
1990); Cornetta v. United Sates, 851 F.2d 1372, 1381 (Fed. Cir. 1988); Fariss v. Lynchburg
Foundry, 769 F.2d 958, 966 (4th Cir. 1985). Unemployment compensation, Socia Security benefitsor
pension benefits ordinarily are not offset againgt a back pay award. See Doyne v. Union Electric Co.,
953 F.2d 447, 451 (8th Cir. 1992) (holding that pension benefitsarea™ collateral source benefit"); Dreyer
v. Arco Chemical Co., 801 F.2d 651, 653 n.1 (3d Cir. 1986) (Socia Security and pension benefits not
deductible); Protos v. Volkswagen of America, Inc., 797 F.2d 129, 138-39 (3d Cir. 1986)
(unemployment benefits not deductible); Rasimas v. Michigan Dept. of Mental Health, 714 F.2d 614,
626 (6th Cir. 1983) (same) but cf. Blum v Witco Chemical Corp., 829 F.2d 367, 374 (3d Cir. 1987)
(pensionbenefitsrecalved as aresult of subsequent employment considered in offsetting damages award);
Toledo v. Nobel-Sysco, Inc., 892 F.2d 1481, 1493 (10th Cir. 1989) (deductibility of unemployment
compensationiswithin trid court's discretion); Horn v. Duke Homes, 755 F.2d 599, 607 n.12 (7th Cir.
1985) (same); EEOC v. Enterprise Assn Seamfitters Local No. 638, 542 F.2d 579, 592 (2d Cir.
1976) (same).

Thisingruction isdesigned to encompassadtuation wherethe defendant asserts someindependent
post-di scharge reason--such asaplant closing or sweeping reductionin force--why the plaintiff would have
been terminated in any event beforetrid. See, e.qg., Cleverly v. Western Elec. Co., 450 F. Supp. 507
(W.D. Mo. 1978), aff'd, 594 F.2d 638 (8th Cir. 1979). Nevertheless, thetria court may give aseparate
indruction which submits thisissue in more direct terms.

Noteson Use
1 Insart the number or title of the "essentia eement” ingtruction here.
2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

3 When certain benefits, such as employer-subsidized health insurance benefits, are recoverable
under the evidence, thisingruction may be modified to explain to the jury the manner in which recovery for
those benefits is to be caculated. Clams for lost benefits often present difficult issues as to the proper
measure of recovery. See Tolan v. Levi Srauss & Co., 867 F.2d 467, 470 (8th Cir. 1989) (discussing
different approaches). Some courts deny recovery for lost benefits unless the employee purchases
subdtitute coverage, in which case the measure of damages is the employee's out-of-pocket expenses.
Syvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 161 (7th Cir. 1981); Pearce v. Carrier Corp.,
966 F.2d 958 (5th Cir. 1992). Other courts permit the recovery of the amount the employer would have
pad aspremiumson theemployeesbehdf. Farissv. Lynchburg Foundry, 769 F.2d 958, 964-65 (4th
Cir. 1985). The Committee expresses no view asto which gpproach is proper. Thisingtruction also may
be modified to exclude certain items which were mentioned during trid but are not recoverable because
of an insufficiency of evidence or asamaiter of law.
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4 This sentence should be used to guide the jury in caculating the plaintiff's economic damages.
In section 1983 cases, however, a prevailing plaintiff may recover actud damages for emotiona distress
and other persond injuries. See Carey v. Piphus, 435 U.S. 247 (1978). The words following "minus’
are accurate only to the extent that they refer to employment that has been taken in lieu of the employment
with the defendant. Thet is significant where, for example, the plaintiff had a part-time job with someone
other than the defendant befor e the discharge and retained it after the discharge. In that circumstance, the
amount of earnings and benefits from that part-time employment received after the discharge should not
be deducted from the wages or fringe benefits the plaintiff would have earned with the defendant if he or
she had not have been discharged, unless the part-time job was enlarged after the discharge. In such a
case, the ingruction should be modified to make it clear to the jury which income may be used to reduce
plantiff's recovery.

® In section 1983 cases, a prevailing plaintiff may recover damages for mental anguish and other
persona injuries. The specific eements of damages that may be set forth in thisingruction are Smilar to
those found in the Civil Rights Act of 1991. See 42 U.S.C. § 1981a(b)(3). See Modd Ingtruction 5.02
n.8, and Modd Instruction 4.51.

® This paragraph is designed to submit the issue of "mitigation of damages' in appropriate cases.
See Coleman v. City of Omaha, 714 F.2d 804, 808 (8th Cir. 1983).

" This paragraph may be given at the trid court's discretion.
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573 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - NOMINAL DAMAGES

If you findinfavor of plaintiff under Instruction L but you find that plaintiff's damageshaveno
monetary vaue, then you must return a verdict for plaintiff in the nomina amount of One Dollar ($1.00).2

Committee Comments

Most employment discrimination cases involve lost wages and benefits. Nevertheless, anomind
damage ingtruction should be given in gppropriate cases, such aswhere aplaintiff claming adiscriminatory
harassment did not sustain any loss of earnings. Goodwin v. Circuit Court of . Louis County, 729
F.2d 541, 542-43, 548 (8th Cir. 1984).

An award of nomina damages can support a punitive damage award. See Goodwin v. Circuit
Court of . Louis County, 729 F.2d at 548.

If nomina damages are submitted, the verdict form must contain a line where the jury can make
that finding.

Noteson Use
! Insart the number or title of the "essential dements’ ingtruction here.
2 One Dollar ($1.00) arguably is the required amount in cases in which nomina damages are
appropriate. Nomina damages are gppropriate when the jury is unable to place a monetary vaue on the
harm that the plaintiff suffered from the violation of hisrights. Cf. Cowansv. Wyrick, 862 F.2d 697 (8th

Cir. 1988) (in prisoner civil rights action, nomina damages are gppropriate where the jury cannot placea
monetary vaue on the harm suffered by plaintiff); Haley v. WArick, 740 F.2d 12 (8th Cir. 1984).
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574 42 U.S.C. §1983 - FIRST AMENDMENT RETALIATION - PUNITIVE DAMAGES

In addition to actud damages, the law permits the jury under certain circumstances to award the
injured person punitive damagesin order to punish the defendant* for some extraordinary misconduct and
to serve as an example or warning to others not to engage in such conduct.

If youfindinfavor of plaintiff and againgt defendant (name), [and if you find by the[(greater weight)
or (preponderance)]? of the evidence that plaintiff's firing was motivated by evil motive or interest, or that
defendant was caloudy indifferent to plaintiff'srights],® then in addition to any damages to which you find
plantiff entitled, you may, but are not required to, award plaintiff an additional amount as punitive damages
if you find it is gppropriate to punish the defendant or to deter defendant and others from like conduct in
the future. Whether to award plaintiff punitive damages, and the amount of those damages are within your
discretion.

[You may assess punitive damages againgt any or al defendants or you may refuse to impose
punitive damages. If punitive damages are assessed agai nst morethan one defendant, the amounts assessed
such defendants may be the same or they may be different.]*

Committee Comments
Punitive damages arerecoverableunder 42 U.S.C. §1983. Smithv. Wade, 461 U.S. 30 (1983).
Noteson Use
! Public entities, such as cities, cannot be sued for punitive damages under section 1983. City of
Newport v. Fact Concerts, Inc., 453 U.S. 247 (1981). Consequently, the target of a punitive damage
clam must be an individud defendant, sued in hisher individua capacity.
2 Sdlect the bracketed language that corresponds to the burden-of-proof instruction given.

3 See Modd Ingtruction 5.24 n.2.

4 The bracketed language is availablefor useif punitive damage dlaims are submitted againgt more
than one defendant.
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575 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION - VERDICT FORM
VERDICT
Note: Complete thisform by writing in the names required by your verdict.

On the [Firs Amendment retdiation]! cam of plaintiff [John Doe], as submitted in

Instruction 2 wefind in favor of

(Plantiff John Doe) or (Defendant Sam Smith)

Note: Complete the following paragrgphs only if the above finding isin favor of plantiff. If the above
finding isin favor of defendant, have your foreperson sgn and date this form because you have
completed your deliberation on this claim.

Wefind plaintiff's (name) damages as defined in Indruction 3to be:

$ (stating the amount or, if none, write the word "none")* (aing the
amount, or if you find that plaintiff's damages have no monetary vaue, set forth anomina
amount such as $1.00).°

We assess punitive damages againgt defendant (name), as submitted in Ingtruction S as
follows
$ (stating the amount or, if none, write the word "none™).
Foreperson

Date:
Committee Comments
See Modd Instruction No. 5.35.
Noteson Use

1 The bracketed language should be included when the plaintiff submits multiple daimsto thejury.
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2 The number or title of the "essential element” indtruction should be inserted here.
3 The number or title of the "actud damages" instruction should be inserted here.
4 Use this phrase if the jury has not been instructed on nomina damages.

5 Use this phraseif the jury isinstructed on nomina damages.

® The number or title of the "punitive damages' ingtruction should be inserted here.
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5.75A 42U.S.C. 81983 - FIRST AMENDMENT RETALIATION -
SPECIAL INTERROGATORIES ON "BALANCING" ISSUES

SUPPLEMENTAL VERDICT FORM

Asdirected in Instruction No. Lwefind asfollows

Question No. 1: Did plaintiff's [memo to Principal Jones)? cause, or could it have caused,
disharmony or disruption in the workplace?

Yes No
(Mark an " X" in the appropriate space)

Question No. 2: Did plaintiff's[memoto Principa Jones] impair [highher] ability to perform
[hig’her] duties?
Yes No

(Mark an " X" in the appropriate space)

Foreperson
Date
Committee Comments

See Committee Comments to Ingtruction No. 5.71A. These specid interrogatories are available
for use when there are factua digputes underlying the determination of whether or not the plaintiff's speech
was protected by the Firs Amendment. This supplementa verdict form should never be used aone it
always should accompany Model Ingtructions 5.71, 5.71A, and 5.75.

The questions listed in this modd indruction are for illustration only; in every case, the list of
relevant questions must be tailored to the particular Situation. It also bears emphasis that the ultimate
question of whether the plaintiff's speech was protected is for the Court and that no single factor is
dispostive. Accordingly, when this supplementa verdict form is used, thetrid court should receive dl of
the jury'sfindings and it should postpone its entry of judgment while it fully evauates the implications of
those findings.
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Noteson Use

! The number or title of the specid interrogatory instruction should be inserted here. See Model
Ingtruction 5.71A.

2 Describe the speech upon which the plaintiff bases his or her daim. This description should be
identical to the phrase used in the specid interrogatory ingtruction. See Modd Ingtruction 5.71A.
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5.80 et seq. (Reserved for Future Use)
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5.90 MISCELLANEOUSINSTRUCTIONSAND SPECIAL INTERROGATORIES
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591 DISPARATE TREATMENT CASES- PRETEXT/INDIRECT EVIDENCE
INSTRUCTION - ESSENTIAL ELEMENTS

Your verdict must be for plaintiff [and against defendant |* [on plaintiff's (age)?
discrimination daim)® if dl the following dements have been proved by the [(greater weight) or
(preponderance)]* of the evidence:

First, defendant [discharged]® plaintiff; and

Second, plaintiff's (age) was a determining factor® in defendant's decision.

If any of the above eements has not been proved by the [(greater weight) or (preponderance)] of
the evidence, your verdict must be for defendant.

"(Age) was a determining factor” only if defendant would not have discharged plaintiff but for
plaintiff's (age); it does not require that (age) was the only reason for the decision made by defendant.’
['Y oumay find (age) wasadetermining factor if you find defendant's stated reason(s) for itsdecison(s) [(iS)
(are)] not the true reason(s), but [(is) (are)] a"pretext" to hide [(age) (gender) (race)] discrimination]

Committee Comments

This indruction may be used in "pretext” casesfiled under ADEA, § 1981, and § 1983, if thetrid
court believesitisgppropriateto follow the pretext/mixed motivediginctionidentified in Price Water house
v. Hopkins, 490 U.S. 228 (1989). See Introductory Noteto Section 5. Thisbasic ingtruction should not
be givenif the plaintiff isproceeding ona"mixed motive' theory. Mullinsv. Uniroyal, Inc., 805 F.2d 307,
309 (8th Cir. 1986). If the trid court is inclined to adhere to the pretext/mixed motive digtinction, but
cannot determine how to categorize a particular case, see Mode Instruction 5.92.

Itisunnecessary and inadvisabletoingruct thejury regarding the three-step analysisof McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973). Ryther v. KARE 11, 108 F.3d 832 (8th Cir. 1997).
SeeGrebinv. Soux FallsIndep. School Dist. No. 49-5, 779 F.2d 18, 20 (8th Cir. 1985); seegenerally
Bell v. Gas Serv. Co., 778 F.2d 512, 516 (8th Cir. 1985) (inquiry should focus on whether age was a
determining factor in employer'sdecision, not on any particular ep intheMcDonnell Douglas paradigm).
Instead, the submission to the jury should focus on the ultimate issue of whether intentiond discrimination
was a determining factor in the defendant's employment decison. Washburn v. Kansas City Life Ins.
Co., 831 F.2d 1404, 1408 (8th Cir. 1987) (ultimate issue is whether intentional discrimination was a
determining factor in the action taken by the employer); Betheav. Levi Srauss& Co., 827 F.2d 355, 357
(8th Cir. 1987) (same); seealso Grebin, 779 F.2d a 20 n.1 (gpproving definition of "determining factor”).
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Pantiffs can provethat unlawful biasswasa"determining factor" by showing "either direct evidence
of discrimination or evidence that the reasons given for the adverse action are a pretext to cloak the
discriminatory motive™ Brooksv. Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th Cir. 1988)
(emphadis added). "[A]n employer's submission of a discredited explanation for firing a member of a
protected classis itself evidence which may persuade the finder of fact that such unlawful discrimination
actudly occurred.” MacDiss v. Valmont Indus., Inc., 856 F.2d 1054, 1059 (8th Cir. 1988). See also
Texas Dept. of Community Affairsv. Burdine, 450 U.S. 248, 256 (1981).

Notes on Use
! Usethis phraseif there are multiple defendants.
2 Thisingruction is designed for use in age discrimination cases brought pursuant to the ADEA.
It should be modified for race discrimination cases under 42 U.S.C. § 1981 and congtitutional
discrimination cases under 42 U.S.C. § 1983.

3 The bracketed language should be insarted when the plaintiff submits more than one daimtothe
jury.

4 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.

® This first dlement is designed for use in a discharge case. In a "failure to hire" "failure to
promote,” or "demotion” case, the ingruction must be modified. Where the plaintiff resgned but clamsa
"congructive discharge,” thisingruction should be modified. See Modd Ingtruction 5.93.

® The term "age was a determining factor" must be defined.

" This definition of the term " (age) was a determining factor” is based on Grebin v. Soux Falls
Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8th Cir. 1985).

8 The bracketed phrase may be added at the court's option in cases in which plaintiff relies on
indirect evidence/pretext to prove discriminatory motive.
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5.92 SPECIAL INTERROGATORIESTO ELICIT FINDINGSIN BORDERLINE
PRETEXT/MIXED-MOTIVE CASES

Directions

Theverdict inthiscasewill be determined by your answersto aseries of questions set forth below.
Make sure that you read the questions and notes carefully because they explain the order in which the
questions should be answered and which questions may be skipped.

In Question No. 1, you will be asked whether plaintiff's (age)! was a motivating factor? in

defendant's decision to [discharge]® [him/her]. If it has been proved that plaintiff's (age) was a motivating
factor in defendant's decision, you must answer "yes' to Question No. 1. If it has not been proved, you
must answver "no" to Question No. 1.

In Question No. 2 you will be asked whether plaintiff's (age) was a determining factor in

defendant's decision to [discharge] [him/her]. "(Age) was a determining factor" only if defendant would
not have discharged plaintiff but for plaintiff's (age). It does not require that (age) was the only reason for
the decision made by defendant.* [Y ou may find that (age) was adetermining factor if you find defendant's
stated reason(s) for itsdecision are not the true reason(s), but area" pretext” to hide[(age) (gender) (race)]
discrimination.]® If it hasbeen proved that plaintiff's (age) was adetermining factor in defendant's decision,
you must answer "yes' to Question No. 2. If it has not been proved, you must answer "no" to Question
No. 2.

In Question No. 3 you will be asked whether defendant would have [discharged] plaintiff
regardlessof [higher] (age). If it hasbeen proved that defendant would have discharged plaintiff regardiess

of [higher] (age), you must answer "yes' to Question No. 3. If it has not been proved, you must answer
"no" to Question No. 3.

Question No. 4 deds with the amount of damages plaintiff is igible to recover. In answering
QuestionNo. 4, you areingtructed to assess plaintiff's damagesin accordance with Instruction 6[and
Instruction .

163 5.92



Employment Cases -- Element and Damage I nstructions

Question No. 5 dedls with whether defendant's conduct was "willful," as defined in Instruction

QUESTIONS

Question No. 1: Hasit been proved by the [(greater weight) or (preponderance)] of the evidence
that plaintiff's (age)! was amotivating factor? in defendant's decision to [discharge]® [him/her]?

Yes No
(Mark an " X" in the appropriate space)

Z
Q
o

Continue on to Question No. 2 only if you answered "yes' to Question No. 1. If you
answered "no" to Question No. 1, you need not answer Questions 2 through 5. You
should have your foreperson sign and date this form because you have completed your
deliberation on this age-discrimination dam.

QuedtionNo. 2: Hasit been proved by the [(greater weight) or (preponderance)] of the evidence
that plaintiff's (age) was a determining factor in defendant's decison to [discharge] [him/her]?

Yes No
(Mark an " X" in the appropriate space)

Z
S
@

Continue on to Question No. 3 only if you answered "no" to Question No. 2. If you
answered "yes' to Question No. 2, go directly to Questions No. 4 and 5.

Question No. 3: (Answer this question if you answered "yes' to Question No. 1 and "no" to

Question No. 2.) Hasit been proved by the [(greater weight) or (preponderance)] of the evidence that
defendant would have [discharged] plaintiff regardiess of [higher] (age)?

Yes No
(Mark an " X" in the appropriate space)

Z
S
m

Continue on to Questions No. 4 and 5 only if you answered "no" to Question No. 3. If
you answered "yes' to Question No. 3, have your foreperson sign and date this form
because you have completed your deliberations on this age-discrimination clam.
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Question No. 4: (Answer this question only if you answered "yes' to Question No. 2 or "no" to
Question No. 3.) What isthe amount of plaintiff's damages asthat termisdefined in Indruction 7%
$ (stating the amount [or, if you find that plaintiff' damages have no monetary vaue, writein
the nomina amount of One Dollar ($1.00)]).

Question No. 5: (Answer this question even if you answered "yes' to Question No. 2 or "no" to
Question No. 3.) Hasit been proved by the [(greater weight) or (preponderance)] of the evidence that

defendant's conduct was "willful" asthat term is defined in Instruction G

Yes No
(Mark an " X" in the appropriate space)

Foreperson

Date:

Committee Comments

See Introductory Note to Section 5.

These specid interrogatories are designed for use where the trid court is inclined to adhere to a
mixed motive/pretext distinction but cannot reedily classify a case under a "mixed motive" or "pretext”
theory. For example, if plaintiff presents some direct evidence which does not clearly address the
employment decision at issue, such as genera statements of age bias by the employer, it may be unclear
whether the case should be submitted under a"mixed motive' or "pretext” ingtruction. Asexplained below,
the first three basicinterrogatorieswill permit the court to creste acomplete record to permit analysisunder
ether theory.

Question No. 1 is designed to test the proof on the "motivating factor” issue. The note following
Question No. 1 directsthejury to continueinitsandyssonly if it answers"yes' to thisquestion. If thejury
does not find that unlawful discrimination was a motivating factor, judgment may be entered for the
defendant.

Question No. 2 is designed to test the ultimate issue in a"pretext” case of whether plaintiff's age,
race, or other protected characteristics was a "determining factor” in the employment decison being
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chdlenged. Asreflected in the note following Question No. 2, the plaintiff wins under either a pretext or
mixed motive theory if thejury findsthat unlawful discrimination wasa"determining factor.” Thus, andyss
on the issue of ligbility should end if the jury answers "yes' to Question No. 2. The jury must go on to
Quegtion No. 3 only if it found that discrimination was a motivating factor but not a" determining fector.”

Question No. 3 isdesgned to reach thefind issuein a"mixed motive' case. Asnoted above, the
defendant dlearly winsif the jury answers "no” to Question No. 1, and the plaintiff clearly winsif the jury
answers "yes' to Question No. 2. It dso is clear that the defendant wins if the jury answers "no" to
Question No. 2 and "yes' to Question No. 3. Thus, the court will be revisted with the issue of whether
a case should be classified as "mixed motive' or "pretext” only if thejury reaches Question No. 3 and only
if the jury answers"no" to that question. Based on that jury finding, the plaintiff winsif the caseis classfied
under a"mixed motive" theory, while the defendant wins if the case is classfied under a "pretext” case
theory.

Quedtions No. 1, 2 and 3 are to be submitted in lieu of, not in conjunction with, any dements
ingruction. However, actud damages and, if gopropriate, a "willfulness' or punitive damages ingruction
must aso be submitted. The Committee makes no recommendation regarding whether al issues should
be submitted to thejury smultaneoudy or whether jury ddiberations should be bifurcated and damagesand
willfulness submitted separately from QuestionsNo. 1, 2 and 3.

Noteson Use

! Thisset of interrogatoriesis designed for usein an age discrimination case. 1t should be modified
for race discrimination cases under 42 U.S.C. § 1981 or condtitutional discrimination cases under
42 U.S.C. §1983.

2 The Committee believes that the term "motivating factor" may be of such common usage that it
need not be defined. If the jury has a question regarding this term, the following may be a suitable
definition:  "The term 'motivating factor' means a consderation that moved the defendant toward its
decison." The phrase "afactor that played a part”" adso may be an appropriate substitute for the phrase
"motivating factor." See Estesv. Dick Smith Ford, Inc., 856 F.2d 1097, 1101 (8" Cir. 1988). But cf.
Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977) (equating "motivating
factor" with "subgtantid factor”).

3 These interrogatories are designed for use in a discharge case. In a"failure to hire" "failure to
promote,” or "demotion” case, the interrogatories and directions must be modified.

Wherethe plaintiff resgned but damsthat he or shewas" congtructively discharged,” thedirections
must be modified and an additiond interrogatory should be given asathreshold to theinterrogatoriesshown

166 5.92



Employment Cases -- Element and Damage I nstructions

above and the subsequent interrogatories will have to be renumbered. See Model Ingtruction 5.93. An
appropriate interrogatory would be:

Quedtion No. 1. Hasit been proved by the [(greater weight) or (preponderance)] of the
evidence that defendant made plaintiff's working conditions intolerable for the purpose of
forang plantiff to resgn?

Yes No
(Mark an " X" in the appropriate space)

Z
Q
o

Continue on to Question No. 2 only if you answered Question No. 1
"yes." If you answered thisquestion "no," you need not answer Questions
Nos. 2 through 6. You should have your foreperson sign this form
because you have completed your deliberations on thisage-discrimination
dam.

4 The definition of the term " (age) was a determining factor" is based on Grebin v. Soux Falls
Indep. School Dist. No. 49-5, 779 F.2d 18, 20 n.1 (8" Cir. 1985).

> The bracketed phrase may be added at the court's option, in cases in which plaintiff relies
primarily on indirect evidence/pretext to prove discriminatory motive.

® Fill in the number of the "actua damages' ingtruction here. See Modéd Instructions 5.12, 5.22,
5.32. In caseswhere specid interrogatories are submitted instead of an dementsingtruction, thefirst two
lines of the damages indruction should be modified asfollows:

If you reach Question No. 4 of the Verdict Form, plaintiff's damages are defined as such
sum asyou find by the.. . . .

" Regarding the submission of the issue of nomind damages, see Modd Ingtructions 5.13, 5.23,
5.33.

8 Becausethismode set of interrogatoriesis designed for age discrimination cases, Question No. 5
is desgned to submit the issue of "willfulness” See Modd Ingtruction5.14. If theissue of "willfulness' is
not submitted in an age discrimination case, Question No. 5 should be omitted; otherwise, insert the number
of the "willfulness' indtruction here. In cases where specid interrogatories are submitted instead of an
elementsingruction, the first sentence of Modd Ingtruction 5.14 should be modified as follows:
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If you reach Question No. 5 of the Verdict Form, then you must consider whether the
conduct of defendant was "willful."

Inracediscrimination casesand condtitutiona discrimination cases, Question No. 5 should beused
to submit theissue of punitive damages, if appropriate. See Modd Instructions 5.24, 5.34. If the issue of
punitive damages is not submitted to the jury, Question No. 5 should be omitted. If the issue of punitive
damages is submitted, the "Directions" section of these interrogatories should be modified as follows:

Question No. 5 dedls with punitive damages that may be assessed, in accordance with
Instruction ___.

Similarly, the "Questions' section of the interrogatories should be modified as follows

Quedtion No. 5: (Answer this question only if you answered "yes' to Question No. 2 or
"no"to Question No. 3). What amount, if any, do you assessfor punitive damages asthat
termisdefinedin Ingruction _ ? $ (stating the amount or, if none, writethe
word "none").

Fndly, if the issue of punitive damages is submitted in connection with these interrogatories, the
first sentence of the second paragraph of the model indtructionsfor punitive damages (Model Ingtructions
5.24, 5.34) should be modified asfollows:

If you reach Question No. 5 of the Verdict Form, . . .
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5.93 CONSTRUCTIVE DISCHARGE INSTRUCTION

First, defendant made plaintiff's working conditions intolerable, and
Second, plaintiff's (age, race, gender, religion)* wasamotivating factor? in defendant's actions, and
Third, plaintiff's resgnation was a reasonably foreseeable result of defendant's actions.

Committee Comments

This indruction is desgned for use in connection with the essentid dements indruction in cases
where the plaintiff resigned but clams that the employer's discriminatory actions forced him or her to do
S0. See Barrett v. Omaha National Bank, 726 F.2d 424, 428 (8th Cir. 1984) ("[aln employeeis
congructively discharged when he or sheinvoluntarily resgnsto escgpeintolerable andillega employment
requirements'); Hukkanen v. I nter national Union of Operating Engineers, Hoisting & PortableLocal
No.101, 3 F.3d 281, 285 (8th Cir. 1993) ("[c]onstructive discharge plaintiffs thus satisfy Bunny Bread's
intent requirement by showing their resignation was a reasonably foreseeable consequence of their
employers discriminatory actions”  thus, changing the standard announced in Johnson v. Bunny Bread
Co., 646 F.2d 1250, 1256 (8th Cir. 1981) (employer's actions "must have been taken with the intention
of forcing the employee to quit™)). Thisingruction should be used in lieu of the first and second e ements
in the essentid elements ingtructions. See Model Instructions 5.01 (Title VII), 5.11 (ADEA), 5.21
(42U.S.C. §1981), 5.31 (42 U.S.C. § 1983).

Noteson Use

! Appropriate language should be chosen to reflect the aleged basis for the discrimination. Other
prohibited conduct, such as retdiation agangt someone who has clamed discriminaion, may be

appropriate.
2 |f the trid court decides to submit the case under a "determining factor" liability standard, this

ingruction should be modified and an appropriate definition of the term "determining factor” should be
included. See Modd Ingtruction 5.91.
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5.94 BUSINESSJUDGMENT INSTRUCTION - TITLE VII CASES

You may not return a verdict for plaintiff just because you might disagree with defendant's

(decision)?* or believe it to be harsh or unreasonable.?
Committee Comments

InWalker v. AT& T Technologies, 995 F.2d 846 (8th Cir. 1993), the Eighth Circuit ruled thet it
isreversible error to deny a defendant's request for an ingtruction which explainsthat an employer hasthe
right to make subjective personnd decisions for any reason that is not discriminatory. Thisindruction is
based on sample language cited in the Eighth Circuit's opinion. See Walker, 995 F.2d at 849; cf. Blake
v. J.C. Penney Co., 894 F.2d 274, 281 (8th Cir. 1990) (upholding a different business judgment
ingruction as being sufficient).

Noteson Use

! Thisinstruction makesreferenceto the defendant's"decision.” It may be modified if another term-
-such as"actions' or "conduct”--is more appropriate.

2 If it is appropriate to give this ingtruction, the Committee recommends adding this instruction to
the dementsingruction. See Model Instructions 5.01, 5.11. 5.21 & 5.31.
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5.95 PRETEXT INSTRUCTION

You may find that plaintiff's (age)* was amoativating factor in defendant's (decision)? if it hasbeen
proved by the [(greater weight) (preponderance)]® of the evidencethat defendant's stated reason(s) for its
(decigon) [(is) (are)] not the true reason(s), but [(is) (are)] a "pretext” to hide [(age) (gender) (race)]
discriminetion.

Committee Comments

Faintiffs can establish unlawful bias through "ether direct evidence of discrimination or evidence
that the reasons given for the adverse action are a pretext to cloak the discriminatory motive." Brooks v.
Woodline Motor Freight, Inc., 852 F.2d 1061, 1063 (8th Cir. 1988) (emphasis added). "[A]n
employer'ssubmission of adiscredited explanation for firingamember of aprotected classisitsdf evidence
which may persuade the finder of fact that such unlawful discrimination actudly occurred.” MacDissi v.
Valmont Indus., Inc., 856 F.2d 1054, 1059 (8th Cir. 1988). This instruction, which is based on .
Mary'sHonor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742 (1993), may be used in conjunction with
the essentid dements ingtruction when the plaintiff relies substantialy or exclusvely on"indirect evidence'
of discrimination. Inan attempt to darify thisstandard, the Eighth Circuit, in Ryther v. KARE 11, 108 F.3d
832 (8th Cir. 1997), stated:

Insum, when the employer produces anondiscriminatory reason for its actions, the prima
facie case no longer creates alega presumption of unlawful discrimingtion. The elements of the
primafacie caseremain, however, andif they areaccompanied by evidence of pretext and disbelief
of the defendant’ s proffered explanation, they may permit the jury to find for the plaintiff. Thisis
not to say that, for the plaintiff to succeed, smply proving pretext is necessarily enough. We
emphasize that evidence of pretext will not by itsdf be enough to make asubmissble caseif it is,
ganding aone, incong stent with a reasonable inference of age discrimination.

Id. at 837 (footnote omitted).
Noteson Use

! This term must be modified if the plaintiff aleges discrimination on the basis of race, gender, or
some other prohibited factor.

2 Condstent with the various essential edements instructions in this section, this ingtruction makes
references to the defendant's "decision.” It may be modified if another term--such as "actions’ or
"conduct"--would be more appropriate.
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3 Sdect the bracketed language which corresponds to the burden-of-proof instruction given.
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5.96 DEFINITION OF MOTIVATING FACTOR

Asused in theseingtructions, plaintiff’s (sex, gender, race, nationd origin, religion, disability)* was
a"'motivating factor," if plaintiff’s (sex, gender, race, nationd origin, religion, disability) played a part® [or
arole’]* in the defendant’ s decision to > plaintiff. However, plaintiff’s (sex, gender, race,
nationa origin, religion, disability) need not have been the only reason for defendant’s decision to

plaintiff.

Committee Comments

For thetridsof digparate trestment cases, the Committee has sdlected the term "motivating factor”
to condtitute the subject matter of the defendant’ s asserted, unlawful state of mind when the action sued
upon occurred. Whether this term or another ternf is sdlected is immaterid as long as the term used
ggnifiesthe proper legd definitionfor thejury. A court may decide that the term "motivating factor” need
not be defined expresdy because its common definition’ is aso the gpplicable legd definition.

The Americans With Disabilities Act prohibits each "covered entity” from discriminating againg a
"qudified individud" with adisability in an employment context "because of *® the disability. See 42 U.S.C.
§12112(a). Thegis of theterm "because of" isintentiona discrimination which resulted in the employment
decisonadverseto the plaintiff, whether in asole cause, pretext context or in amixed-motive context. The
burden on the plaintiff, in both a sole cause and a mixed-motive case, isto prove to the factfinder that the
adverse employment decison resulted from the unlawful motive, Price Waterhouse v. Hopkins, 490 U.S.
228, 258 (1989); St. Mary sHonor Center v. Hicks 509 U.S. 502, 514-17, 113 S. Ct. 2742, 2751-52
(1993), and the burden of proof on the defendant in a mixed-motive case is to prove, as an afirmative
defense, that the same decision would have been made absent the unlawful maotive. Price Waterhouse,
490 U.S. at 258. The evidence offered in what starts out asthe tria of a sole cause case may support a
finding of amixed-motiveliability. See Nelsonv. Boatmen’ sBancshares, Inc., 26 F.3d 796, 801 (8" Cir.
1994) (the employer’ s proffered nondiscriminatory explanation may permit an inference of the existence
of an unlawful motivating factor). In both contexts, the plaintiff’s ultimate burden is to persuade the
factfinder that the defendant intentiondly acted adversdly to the plaintiff for aproscribed reason. Hicks v.
. Mary’'s Honor Center, 113 S. Ct. at 2747.

Each of the definitions of "motivating factor” set out in this section accurately Sates the law.
Noteson Use

! Here state the dleged unlawful consideration.
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2 See Estes v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir. 1988).

3 See Hazen Paper Co. v. Biggins, 507 U.S. 604, 610 (1993) ("Whatever the employer's
decisonmaking process, adigparate treatment claim cannot succeed unlessthe employee’ s protected trait
actudly played arolein that process and had a determinative influence on the outcome.™)

4 Case law suggests that other language can be used properly to define “motivating factor.” A
judge may wish to congder the following dterndives.

The term “motivating factor,” as used in these ingtructions, means a reason, done or with other

reasons, on which defendant relied when it plaintiff[, Price Waterhouse v. Hopkins, 490
U.S. 228, 241-42 (1989);] or which moved defendant toward its decison to plantiff[, id.
at 241;] or because of which defendant plaintiff[,29U.S.C. §623(a)(1) (ADEA); 42U.S.C.

§ 2000e-2 (Title VI1); 42 U.S.C. § 12112(8) (ADA)].
> Here gate the aleged adverse employment action.

¢ "Determining factor" is appropriate to signify the sole causein an indirect evidence, pretext case
brought under the decisond format of McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973); Estes
v. Dick Smith Ford, Inc., 856 F.2d 1097, 1101-02 (8" Cir. 1988). "Motivating" is often used in adirect
evidence, mixed-motive case brought under Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), to
ggnify the multiple factors, a least one of which is assertedly unlawful, which caused the adverse
employment decision. 42 U.S.C. § 2000e-2(m); Hennessy v. Penril Datacomm Networks, Inc., 69
F.3d 1344, 1350-51 (7" Cir. 1995); Parton v. GTE North, Inc., 971 F.2d 150, 153 (8" Cir. 1992);
Foster v. University of Ark.,938F.2d 111, 114 (8" Cir. 1991). "Determining factor" also has been used
inamixed-motive case. Williamsv. Fermenta Animal Health Co., 984 F.2d 261, 265 (8" Cir. 1993).
"Subgtantid factor" and "motivating factor" have been used to convey the same legd standard. Mt.
Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977); Glover v. McDonnell
DouglasCorp., 981 F.2d 388, 393-95 (8" Cir.), vacated and remanded on other grounds, 510 U.S.
802 (1993), 12 F.3d 845 (8" Cir.), cert. denied, 511 U.S. 1070, 114 S. Ct. 1647 (1994). "Mativating
factor" has been used with "determining factor” in the decisond caculus of a sSingle cause, pretext case.
Nelson v. Boatmen’ s Bancshares, Inc., 26 F.3d 796, 801 (8" Cir. 1994). "Discernible factor" has been
equated with "motivating factor” in a mixed-moative case. Estes, 856 F.2d at 1102.

""Motive" (theroot of "moativating") is defined as" something that causes apersonto act in acertain

way, do acertainthing, etc.” Random House Compact Unabridged Dictionary, Motive, p.1254 (Specid
Second Edition, 1996).
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8 The Age Discrimination in Employment Act, at 29 U.S.C. § 623(a)(1), and Title V11 of the Civil
RightsAct of 1964, asamended, at 42 U.S.C. § 2000e-2(a), also use the phrase "because of " to describe
the prohibited causa relationship between the defendant’ s intention and factors which may not be used in
making an employment decison.
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6.01 FRAUD - ODOMETER

Your verdict must be for plaintiff [and againgt defendant |* [here generdlly describe
the damif thereismorethan oneg] if dl of thefollowing éements have been proved by the[(greeter weight)
or (preponderance)]? of the evidence:

First, that defendant or its agent [disconnected, reset, or atered the odometer on the vehicle in
question by changing the number of milesindicated thereon];® and

Second, that the action of the defendant or its agent was done with theintent to defraud* someone.®

To act with intent to defraud meansto act with intent to deceive or chest for the purpose of bringing
some financia gain to one's sdf or another.

If any of the above € ements has not been proved by the [(greater weight) or (preponderance)] of
the evidence, your verdict must be for defendant.

Committee Comments

This ingtruction is a modification of 3 Edward J. Devitt, & a., FEDERAL JURY PRACTICE AND
INSTRUCTIONS: Civil § 91.05 (4th ed. 1987).

Noteson Use
! Use this phraseif there are multiple defendants.
2 Sdlect the bracketed language which corresponds to the burden-of-proof instruction given.
3 The bracketed language should be used when plaintiff's civil action is based upon a violaion of
49 U.S.C. § 32703(2). If the action is premised on an dleged violation of 49 U.S.C. 88 32703(3) or
32705. the dement should be modified asfollows:

a) section 32703(3) -

First, that defendant or its agent operated the vehicle in question knowing that the
odometer of such vehicle was disconnected or nonfunctiond;

177 6.01



Fraud Cases-- Element and Damage | nstructions

b) section 32705 -

First, that defendant or its agent failed to provide an accurate written odometer disclosure
gatement on the vehicle in question at the time of itstrandfer;

“ Congtructive knowledge, recklessness, or even gross negligence in determining or disclosing
actud mileage conditutes intent to defraud. Tusa v. Omaha Automobile Auction, Inc., 712 F.2d 1248
(8th Cir. 1983); Ryan v. Edwards, 592 F.2d 756 (4th Cir. 1979); Nieto v. Pence, 578 F.2d 640 (5th
Cir. 1978).

® Privity isunnecessary between the defrauded party and the party who violated the Motor Vehicle

Informationand Cost Savings Act with anintent to defraud. Tusa v. Omaha Automobile Auction, Inc.,
supra. Plantiff need only prove that defendant intended to defraud someone.
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6.51 ODOMETER FRAUD - DAMAGES

If you find in favor of plaintiff then you must award plaintiff such sum as you find by the [(greeter
weight) or (preponderance)] of the evidence the amount of damages [he/she] sustained.

Damages include such things as the difference between the far market vaue of the vehicle in
guedtion with its actud mileage and the amount paid for the vehicle by plaintiff, and such sum asyou find
will fairly and justly compensate plaintiff for any other damages sustained as a result of the [insert
appropriate language such as "the conduct of defendant as submitted in Ingtruction "2

Notes on Use

! This ingtruction establishes a damage figure for the purposes of goplying the minimum damage
figureset by 49 U.S.C. 8§ 32710(a). Under the provisionsof thissection, plaintiff may, upon proper proof,
recover three times the amount of actua damages he or she sustained, or $1,500, whichever is greater.
See Williams v. Toyota of Jefferson, Inc., 655 F. Supp. 1081 (E.D. La. 1987); Beachy v. Eagle
Motors, Inc., 637 F. Supp. 1093 (N.D. Ind. 1986); Gonzalesv. Van's Chevrolet, Inc., 498 F. Supp.
1102 (D. Ddl. 1980); Duval v. Midwest Auto City, Inc., 425 F. Supp. 1381 (D. Neb. 1977), aff'd, 578
F.2d 721 (8th Cir. 1978). The Committee recommendsthat, in jury cases, the jury should be directed to
determine the amount of actuad damages and that the court should apply the tatutory formula. See
Gonzales, supra.

Not only should the court gpply the statutory damage formula, but the court, not the jury, should
address the issue of attorney fees and costs. The provisions of 49 U.S.C. § 32710(6) permits an award
of attorney fees and cogtsto aprevailing plaintiff. The attorney fee award is determined under the factors
set out in Johnson v. Georgia Highway Express, 488 F.2d 714 (5th Cir. 1974). See Tusa v. Omaha
Automobile Auction, Inc., 712 F.2d 1248 (8th Cir. 1983); Duval, supra.

2 Repair bills and other items of damage are recoverable under 49 U.S.C. § 32710(a) provided

they are legitimately attributable to the defendant's acts. Oettinger v. Lakeview Motors, Inc., 675 F.
Supp. 1488, 1495-96 (E.D. Va. 1988); Duval, supra.
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The Federd Employers Liability Act, 45 U.S.C. 8 51, et seg., commonly referred to as the
"F.E.L.A.,"makesrailroadsengagingininterstate commerceliablein damagesto their employeesfor "injury
or deeth resulting in wholeor in part from the negligence of any of the officers, agents, or employeesof such
carrier, or by reason of any defect or insufficiency, dueto its negligence, in its cars, engines, gppliances,
machinery, track, roadbed, works, boats, wharves, or other equipment.” 45 U.S.C. § 51 (1939).

Although grounded in negligence, the statute does not define negligence; federal caselaw does so.
Uriev. Thompson, 337 U.S. 163, 174 (1949). Generdly, to prevail onan F.E.L.A. clam, aplaintiff must
prove the traditiond common law components of negligence including duty, breach, foreseeahility,
causation and injury. Adamsv. CSX Transp. Inc., 899 F.2d 536, 539 (6th Cir. 1990); Robert v.
Consolidated Rail Corp., 832 F.2d 3, 6 (1t Cir. 1987). Thisincludes whether the defendant railroad
failed to use reasonable or ordinary care under the circumstances. Davis v. Burlington Northern, Inc.,
541 F.2d 182, 185 (8th Cir. 1976), cert. denied, 429 U.S. 1002 (1976); McGivern v. Northern Pacific
Ry. Co., 132 F.2d 213, 217 (8th Cir. 1942). Typicaly, it must be shown that the railroad either knew or
should have known of the condition or circumstancesthat allegedly caused plaintiff'sinjury. Thisisreferred
to asthe notice requirement. See Segrist v. Delaware, Lackawanna & Western R. Co., 263 F.2d 616,
619 (2d Cir.), cert. denied, 360 U.S. 917 (1959). Ordinarily, the plaintiff must prove that the railroad,
withtheexercise of due care, could have reasonably foreseen that aparticular condition could causeinjury,
Davis, 541 F.2d a 185, dthough the exact manner in which the injury occurs and the extent of the injury
need not be foreseen, Gallick v. Baltimore & Ohio R.R. Co., 372 U.S. 108, 120 (1963).

Although grounded in negligence, the F.E.L.A. is "an avowed departure from the rules of the
commonlaw.” Snkler v. Missouri Pacific R. Co., 356 U.S. 326, 329 (1958). The Act'smost distinctive
departure from the common law isin the areaof causation. The plain language of 45 U.S.C. § 51 (1939)
establishes a standard of "in whole or in part” causation which replaces the common law standard of
proximate causation. "[T]o impose ligbility on the defendant, the negligence need not be the proximate
cause of theinjury.” Nicholson v. Erie R. Co., 253 F.2d 939, 940 (2d Cir. 1958). “The F.E.L.A. has
itsown rule of causation.” 1d. "Thetest of causation under the FELA iswhether the railroad's negligence
played any part, however smdl, in the injury whichisthe subject of the suit." Fletcher v. Union Pac. R.
Co., 621 F.2d 902, 909 (8th Cir.), cert. denied, 449 U.S. 1110 (1980). The quantum of proof necessary
to submit the question of negligence to the jury and the quantum of proof necessary to sustain ajury finding
of negligence are dso modified under the F.ELL.A.

It iswell established that, under FELA, a case must go to the jury if there is any
probative evidence to support afinding of even the dightest negligence on the part of the
employer, Rogers v. Missouri Pac. R. Co., 352 U.S. 500, 506-07 (1957), and that jury
verdictsin favor of plaintiffs can be sustained upon evidence that would not support such
averdict in ordinary tort actions, Heater v. Chesapeake & Ohio Railway, 497 F.2d
1243, 1246 (7th Cir.), cert. denied, 419 U.S. 1013 (1974).
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Caillouette v. Baltimore & Ohio Chicago Terminal R. Co., 705 F.2d 243, 246 (7th Cir. 1983).

As the F.E.L.A. has modified the common law negligence casg, it has adso "stripped” certain
defensesfromthe F.E.L.A. causeof action. See Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 507-08
(1957). Contributory negligenceisno bar to recovery. It may only be used to proportionately reduce the
plaintiff's damages. 45 U.S.C. 8 53. If the negligence of plaintiff employee is the sole cause of his own
injury or degath, thereisno liability because therailroad did not cause or contribute to cause the employee's
injury or death. New York Cent. R. Co. v. Marcone, 281 U.S. 345, 350 (1930); Meyersv. Union
Pacific R. Co., 738 F.2d 328, 331 (8th Cir. 1984); Flanigan v. Burlington Northern Inc., 632 F.2d
880, 883 (8th Cir. 1980), cert. denied, 450 U.S. 921 (1981); Page V. S. Louis Southwestern Railway
Co., 349 F.2d 820, 827 (5th Cir. 1965). Although assumption of risk isabolished asadefense atogether,
45 U.S.C. § 54, evidence supporting the defense of contributory negligence should not be excluded merely
because it dso would support an assumption of the risk argument. Beanland v. Chicago, Rock Island
and Pac. R. Co., 480 F.2d 109, 116 n.5 (8th Cir. 1973).

Despitetheforegoing authoritiesand F.E.L.A. principles, it must be kept in mind that the provisons
of 45 U.S.C. 8§ 51 which establish anegligence cause of action do not establish an absolute liability cause
of action. "[T]he Federd Act does not make the raillroad an absolute insurer againgt personal injury
damages suffered by itsemployees.” Wilkersonv. McCarthy, 336 U.S. 53, 61 (1949). "That proposition
is correct, ance the Act imposes ligbility only for negligent injuries”” 1d.; cf. Tracy v. Terminal R. Assn
of K. Louis, 170 F.2d 635, 638 (8th Cir. 1948). Theplaintiff hasthe burden to prove the el ements of the
F.E.L.A. cause of action, including the railroad's failure to exercise ordinary care, notice, reasonable
foreseeability of harm, causation and damages.

In addition to the negligence cause of action of 45 U.S.C. § 51, the F.E.L.A. as0 provides for
certain causes of action which are not based upon negligence. These are actions brought under the
F.E.L.A. for injury caused by the railroad's violation of the Safety Appliance Act (formerly 45 U.S.C.
88 1-16, recodified as 49 U.S.C. §8 20301-20304, 21302, 21304 (1994)), or the Boiler Inspection Act
(formerly 45 U.S.C. 88 22-23, recodified as 49 U.S.C. 88§ 20102, 20701 (1994)).

Sometimes the same factud circumstances will give rise to a dlam under the generd negligence
provison of the F.E.L.A., aswel asaclam under the Safety Appliance Act or aclam under the Boiler
Ingpection Act. While the same facts may give rise to a combination of these three types of F.ELL.A.
cams, the dements of an F.E.L.A. generd negligence clam are separate and distinct from those of an
F.E.L.A. Safety Appliance Act or F.E.L.A. Bailer Ingpection Act claim.

The Safety Appliance Act and Boiler Ingpection Act requirethat certain railroad equipment be kept

incertain prescribed conditions. If the equipment isnot kept in the prescribed conditionsand an employee
isthereby injured, the employee may bring a cause of action under 45 U.S.C. §551. In such acase, proof
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of the violaion of the Safety Appliance Act or Boiler Ingpection Act supplies "the wrongful act necessary
to ground ligbility under theF.EL.A." Carter v. Atlanta & S. AndrewsBay Ry. Co., 338U.S.430, 434
(1949). The Safety Appliance Act and Boiler Inspection Act thus "dispense, for the purposes of
employees suitswith the necessity of proving that violations of the safety statutes congtitute negligence; and
meaking proof of such violaionsiseffectiveto show negligenceasamatter of law.” Urie, 337 U.S. at 189.
The United States Supreme Court "early swept al issues of negligence out of cases under the Safety
Appliance Act." O'Donnell v. Elgin, J. & E. Ry. Co., 338 U.S. 384, 390 (1949).

In other words, in F.E.L.A. cases brought for injury caused by violation of the Boiler Inspection
Act or Safety Appliance Act, care on the part of the railroad is immaterid. "The duty imposed is an
absolute one, and the carrier is not excused by any showing of care, however assduous.” Brady v.
Terminal R. Assnof . Louis, 303U.S. 10, 15 (1938). Likewise, in such cases, care on the part of the
employeeisimmaterid insofar asthe defense of contributory negligenceis not availableto bar the plaintiff's
action or to reduce the damages award. 45 U.S.C. 8§ 53, However, if the plaintiff's negligence was the
sole cause of theinjury or degth, then the statutory violation could not have contributed in whole or in part
to theinjury or death. Beimert v. Burlington Northern, Inc., 726 F.2d 412, 414 (8th Cir. 1984), cert.
denied, 467 U.S. 1216 (1984).

Despite the dementd differences between these types of cases "(t)he gppliance cause often is
joined with one for negligence, and even sometimes . . . mingled in a single mongrel cause of action.”
O'Donndl, 338 U.S. a 391. Inorder to avoid such mingling, clams brought under the genera F.E.L.A.
negligence provisons of the Act, clamsbrought under the Safety Appliance Act and claims brought under
the Boiler Inspection Act should al be submitted by separate dements ingtructions. See infra Model
Ingtructions 7.01 (dementsingruction for dlaims brought under the genera F.E.L.A. negligence provisons
of the Act); Modd Ingtruction 7.04 (elements ingtruction for claims brought under Boiler Inspection Act);
Modd Ingruction 7.05 (eements ingtruction for claims brought under the Safety Appliance Act).

For a more thorough overview of the F.EL.A. see Richter and Forer, Federal Employers
Liability Act, 12 F.R.D. 13 (1951) or Michael Beethe, Railroads Swing Injured Employees: Should
the Federal Employers' Liability Act Allow Railroadsto Recover fromInjured Railroad Wor ker sfor
Property Damages?, 65 U.M.K.C. L. Rev. 231 (1996)

Findly, amoativaing purpose for Congress in enacting the F.E.L.A. was to smplify the common
law negligence action which had previoudy provided the injured railroad worker's remedy.

The law was enacted because the Congress was dissatisfied with the common-law duty
of the magter to his servant . . . . [F]or practica purposestheinquiry in these cases today
rarely presents more than the single question whether negligence of the employer played
any pat, however amdl, in theinjury or desth which is the subject of the suit.
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Rogers, 352 U.S. a 507-8 (footnotes omitted).

Giventhis purpose of the F.E.L.A. and the nature of the F.E.L.A. cause of action, the ingtructions
in this section are drafted in the sameformat asare the other indructionsin thismanua generdly. They are
drafted to present the jury only those issues materid to the questionsiit is to decide. Toward this god,
abdtract statements of law and evidentiary detail are avoided.

A number of jurisdictionssubmit F.E.L.A. casesby instruction schemeswhich present propositions
of law and paraphrase the underlying Satutes. Notable among thejurisdictionswhichingtruct in thismanner
arelllinoisand Arkansas. Although the Committee has adopted the ultimate issue ingtruction format for
this manua in generd and the F.E.L.A. indructions in specific, the Committee recognizes that other
indruction schemes are equdly vauable. None of the ingructions in this manual are mandatory, and any
court which prefers to use another appropriate instruction set or system should do so.
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7.01 GENERAL F.E.L.A.NEGLIGENCE

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify claim presented in this dements ingtruction as "first," "second,” etc.) dam)? if dl of the fallowing
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

First, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)], and* °

Second, defendant [(name of defendant)] failed to provides®

(reasonably safe conditions for work [in that (describe the
conditions at issue)] or)

(reasonably safe tools and equipment [in that (describe the tools
and equipment &t issue)] or)

(reasonably safe methods of work [in that (describe the methods
a issue)] or)

(reasonably adequate help [in that (describe the inadequacy at
issue)]), and

Third, defendant [(name of defendant)] in any one or more of the ways described in Paragraph
Second was negligent,” and®

Fourth, such negligence resulted in whole or in part® in [injury to plaintiff] [the death of (name of
decedent)].

If any of the above eements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].*°

['Your verdict must befor defendant if you find in favor of defendant under Ingtruction  (insert
number or title of affirmative defense ingtruction)]. !

Noteson Use

1 If there are two or more defendants in the lawsLit, include this phrase and identify the defendant
agang whom the clam covered by this dements ingtruction is made.
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2 Include this phrase and identify the claim covered by thiselementsingruction as"firgt," "second,”
etc., only if more than one clam is to be submitted. See Introduction to Section 7 (discussion of
relationship among F.E.L.A. clams for generd negligence, violation of the Safety Appliance Act and
violation of the Boiler Ingpection Act).

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

4 The F.E.L.A. provides that therailroad "shdl beliable in damagesto any person suffering injury
while heis employed by such carrier . . . ." 45 U.S.C. § 51 (1939) (emphasis added). In the typica
F.E.L.A. case, thereisno dispute asto whether theinjured or deceased person was an employee, and this
language need not beincluded except to make theinstruction morereadable. However, when thereissuch
adispute in the case, the term "employee’ must be defined. The definition must be carefully tailored tothe
specific factua question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY
(1958
7) be used as a guiddine in a manner congstent with the federd authorities. See Kelley v. Southern
Pacific Co., 419 U.S. 318, 324 (1974) (discussion of Restatement (Second) of Agency (1957) as
authoritative concerning meaning of "employee" and "employed” under the F.E.L.A. and as source of
proper jury instruction).

® It may be argued the plaintiff was not acting within the scope of his or her railroad employment
a thetimeof theincident. If thereisaquestion whether the employee waswithin the scope of employment,
paragraph First should provide as follows.

First, [plaintiff] [(nameof decedent)] wasan employeeof defendant [(name of defendant)]
acting within the scope of (his) (her) employment a the time of (his) (her) [injury] [death]
[ (describe the incident alleged to have caused injury or death)], and

I thisparagraph isincluded, the term " scope of employment” must be defined in relation to the factud issue
in the case. The RESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, &. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir.), cert.dism., 487 U.S.
1244 (1988). In rare cases it may be argued that the duties of the employee did not affect interstate
commerce and thus are not covered by the Act. Usualy if the employee was acting within the scope and
course of his employment for therailroad his conduct will be sufficiently connected to interstate commerce
to be included within the Act.

® This paragraph of the lements ingtruction is designed to present descriptions of the conduct

dleged to condgtitute breach of the railroad's standard of care in the mgjority of F.E.L.A. cases. These
descriptions should focusthejurors attention upon the evidencewithout bel aboring the el ementsingruction
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with evidentiary detail. The description may consist of no more than the appropriate phrase or phrases
"reasonably safe conditions for work," "reasonably safe tools and equipment,” "reasonably safe methods
of work" or "reasonably adequate help." However, if a more specific description will be helpful to the
jury and is deemed by the court to be desirable in the particular case, a more specific description
should be used. The following are examples of waysin which the gpplicable phrase may be modified to
provide further description:

First, defendant elther failed to provide:

reasonably safe conditions for work in that therewas oil on thewalkway,
or

reasonably safe tools and equipment in that it provided plaintiff with a
lining bar that had a broken claw, or

reasonably safe methods of work in that it failled to require plaintiff to
wear safety goggles while welding rall, or

reasonably adequate help in that it required plaintiff to lift by himsdf a
track saw that was too heavy to be lifted by one worker, and

" Theterms "negligent” and "negligence’ must be defined. See Modd Instructions 7.09, 7.10 and
7.11.

8 If only one phrase describing the railroad's dleged breach of duty is submitted in Paragraph
Second, then Paragraph Third should read asfollows:

Third, defendant [(name of defendant)] was thereby negligent, and

¥ Thestandard of causationinan F.E.L.A. caseiswhether theinjury or death was caused "inwhole
orin part" by the railroad's negligence. 45 U.S.C. § 51; see Introduction to Section 7, supra. No other
causation language is necessay.

The defendant may request aningtruction stating that if plaintiff's negligence was the sole cause of
hisinjury, he may not recover under the F.E.L.A. New York Central R. Co. v. Marcone, 281 U.S. 345,
350 (1930); Meyersv. Union Pacific RR. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to
ingruct jury, "if you find thet the plaintiff was guilty of negligence, and that the plaintiff's negligencewasthe
sole cause of hisinjury, then you must return your verdict in favor of defendant”). Such adefensemay dso
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arise under the Boiler Inspectionand Safety Appliance Acts. See Beimert v. Burlington Northern, Inc.,
726 F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 1984).

Sole cause ingtructions have sometimes been criticized as unnecessary and as confusing. See
Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980), cert. denied, 450
U.S. 921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970);
Pagev. S. Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committeetakes
no pogition on whether a sole cause ingruction should be giveninan F.ELL.A. case. If the court decides
to give a sole cause type ingtruction, the following may be appropriate:

The phrase "in whole or in part” asused in [thisingruction] [Ingtruction _ (date the
title or number of the plaintiff's dements ingtruction)] means that the railroad is respongble if its
negligence, if any, played any part, no matter how smdl, in causing the plaintiff'sinjuries. This, of
course, means that the railroad is not respongble if any other cause, including plaintiff's own
negligence, was soldly responsible.”

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); PageVv. S. Louis Southwestern
Ry., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any modd ingtruction, if the court determinesthat some other ingtruction on the
subject is appropriate, such an ingtruction may be given.

10 This paragraph should not be used if Moddl Ingtruction 7.02A or 7.02B is given.

1 UssModd Ingtruction 7.02C to submit affirmative defenses.

"Thisingruction may be given as a paragraph in the plaintiff's ementsingruction or as a ssparate
indruction.
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7.02 DEFENSE THEORY INSTRUCTIONS- THREE OPTIONS
Introduction and Committee Comments

EighthCircuit caselaw holdsthat the defendant inan F.E.L.A. case, like any party in any other civil
case, is entitled to a specific ingtruction on its theory of the case, if the ingtruction is "legdly correct,
supported by the evidence and brought to the court's attention in a timely request.” Board of Water
Works, Trustees of the City of DesMoines, lowa v. Alvord, Burdick & Howson, 706 F.2d 820, 823
(8th Cir. 1983). This propostion appliesto F.E.L.A. cases. Chicago & N.W. Ry. Co. v. Green, 164
F.2d 55, 61 (8th Cir. 1947); see also Chicago, Rock Island & Pacific Railroad Co. v. Lint, 217 F.2d
279, 284-86 (8th Cir. 1954) (error to refuse defendant's foreseeability of harm ingtructions which "more
specificdly” than the court's instructions presented defendant's theory of defense); Lewy v. Remington
Arms Co., Inc., 836 F.2d 1104, 1112-13 (8th Cir. 1988) (defendant in products liability case may be
entitled to a sole cause ingtruction presenting its theory of the caseto thejury, if legdly correct, supported
by the evidence and brought to the court's attention in atimely request).

The7.02 seriesof defensetheory ingtructionsprovidesfor threedternativeformatsthat adefendant
may utilize to present its defense theory to thejury. If defendant'stheory isthat plaintiff hasfailed to carry
his burden of proof on one or more of the dements of his clam set forth in the dements ingtruction, the
Model Ingruction 7.02A format permits ingructing the jury that their verdict must be for the defendant
unlessthat dement has been proved. The 7.02B format is similar, but does not limit the defendant to the
precise language used inthedementsingruction. That is, defendant can specify any fact which the plaintiff
must provein order to recover and obtain an ingtruction stating that defendant isentitled to averdict unless
that fact is proved. Defendant may wish to use this format where the defense theory is that plaintiff has
failed to prove notice or reasonable foreseesbility of harm.

The formats used in 7.02A and 7.02B are designed to cover defense theories where plaintiff has
faled to prove an dement of hisor her clam. Thethird category of defensetheory ingructions, as set forth
in Model Ingruction 7.02C, is designed to cover affirmative defenses where the railroad has the burden
of proof.

The court should limit the number of defense theory ingtructions so as not to unduly emphasize the
defense theories in away that would be unfair to plaintiff. The Committee believesthat asagenerd rule,
the defendant should be entitled to a least one defense theory indruction for each clam that plantiff is
separately submitting to the jury. There may be certain cases where more than one defense theory
ingtructionshould be given for aparticular clam. For example, in an occupationd lung disease case, there
may be a statute of limitations defense hinging on fact issues to be decided by the jury and there dso may
be issues as to notice and reasonable foreseeability of harm. 1n such a case, the court might conclude to
give a7.02C indruction on the affirmative defense of satute of limitationsand a7.02B indruction covering
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the failure to prove notice or reasonable foreseeability of harm. If the defendant wants 7.02A and 7.02B
ingructions to be given in a case, they should be combined in asingle defense theory indruction following
the 7.02B format. Rather than creating an arbitrary limit on the number of defense theory ingtructions that
may be given, the Committee believes that it is preferable to give the court flexibility and discretion in
dedling with each case onits own facts. The operative principles are fairness and evenhanded trestment.
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7.02A DEFENSE THEORY INSTRUCTIONS - FAILURE OF PROOF ON ANY
ELEMENT OF PLAINTIFF'SCASE LISTED IN THE ELEMENTSINSTRUCTION

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify claim presented
in thisinstruction as "firgt," "second," etc.)? dam] unlessit has been proved by [the greater weight of the
evidence] [a preponderance of the evidence]® that [(specify any eement upon which plaintiff bears the
burden of proof aslisted in the gppropriate dements ingruction for the particular claim)].

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingtructions for
adiscusson of the generd principles underlying their use.

Mode Instruction 7.02A provides a genera format that can be used when defendant's theory is
that plantiff hasfailed to prove an dement of hisclam as listed in the elementsinstruction. When this
format is used, the language in the dements ingruction should be repeated verbatim in the defense theory
indruction. For example, if the defense theory isthe failure to prove causation, the instruction might read:
"Y our verdict must be for defendant on plaintiff's claim unlessit has been proved by the grester weight of
the evidence that defendant’s negligence resulted in whole or in part in injury to plaintiff."

The defendant may wish to specify in its defense theory ingtruction more than one dement of
plantiff's case that defendant contends has not been proved. If the defendant specifies more than one
dement from the dements ingtruction, the defense theory ingruction should use the same connecting term
("and" versus "or") as used in the dements ingruction. In other words, in specifying conjunctive
submissons, the defense theory indruction uses "and’ between dements; in specifying digunctive
submissions, it uses"or."

The defendant has the option to specify one or more ements of the eements ingtruction in its
defense theory indruction. The only limitation on defendant's right to specify as much or as little of the
eementsingruction asdesired iswith respect to digunctive submissons. If defendant e ectsto specify any
eement whichissubmitted by thedementsingructionin the digunctive, hemust specify all such digunctive
eements. For example, if plaintiff'seementsingtruction submitsthat defendant either committed negligent
act"A" or negligent act "B," it would beimproper to give adefensetheory indruction sating that the verdict
must be for the defendant unless the jury believes that negligent act "A™ has been proved. Ingtead, the
defense theory ingruction would have to specify dl of the negligent acts submitted in the dements
ingtruction connected by the word "or."
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Noteson Use

1 If there are two or more defendants in the lawsLit, include this phrase and identify the defendant
agang whom the clam identified in this ingruction is made.

2 Include this phrase and identify the claim represented in this ingtruction as "first," "second," etc.,
only if more than one claim is to be submitted. See Introduction to Section 7 (discussion of relaionship

among F.E.L.A. cdlamsfor generd negligence, violation of the Safety Appliance Act and violaion of the
Boiler Ingpection Act).

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.
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7.02B DEFENSE THEORY INSTRUCTIONS - FAILURE TO PROVE
ANY FACT ESSENTIAL TO PLAINTIFFSRIGHT TO RECOVER

Y our verdict must be for defendant [(name of defendant)]* [on plaintiff's (identify daim as "firg,"
"second," etc.) daim]? unlessit has been proved by [the greater weight of the evidence] [apreponderance
of the evidence]® that [(specify any fact which plaintiff must provein order to recover)].*

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingtructions for
a discussion of the genera principles underlying their use. If the defendant wants 7.02A and 7.02B
indructions to be given in a case, they should be combined in asingle defense theory ingruction following
the 7.02B format.

Thisdefensetheory ingruction format issmilar tothe 7.02A format, but differsin that the defendant
is not restricted to a repetition of the exact language used in the dements ingruction. The 7.02B format
isintended by the Committee to address the kind of ingtruction issues discussed in Chicago & N.W. Ry.
Co. v. Green, 164 F.2d 55, 61 (8th Cir. 1947) and Chicago, Rock Island & Pacific Railroad Co. v.
Lint, 217 F.2d 279, 284-86 (8th Cir. 1954). See Introduction and Committee Commentsto 7.02 series
of defense theory ingtructions.

The Committee anticipatesthat the 7.02B format can be used, for example, to ingtruct on plaintiff's
burdento prove "notice" and "reasonable foreseeability of harm.” For adiscussion of these concepts, see
Committee Comments, Model Ingtruction 7.09.

The close and interdependent relationship of notice and reasonable foreseeability of harm to the
ultimete question of whether the railroad exercised due care raises the issue whether the jury should be
indructed to make separate findings of notice and reasonable foreseeability of harm in the ements
indruction. In Atlantic Coast Line R. Co. v. Dixon, 189 F.2d 525, 527-28 (5th Cir. 1951), and
Patterson v. Norfolk & Western Railway Company, 489 F.2d 303, 305 (6th Cir. 1973), instructions
cdling for such separate findings were found improper in that they misrepresented the ultimate question of
reasonable or ordinary care. However, in Chicago, Rock Island & Pacific Railroad Co. v. Lint, 217
F.2d 279, 284-86 (8th Cir. 1954), it was held error to refuse defendant's notice and reasonable
foreseedbility of harm ingructions which "more specificaly” than the court's ingtructions presented
defendant'stheory of defense. Smilarly, in Chicago & N.W. Ry. Co. v. Green, 164 F.2d 55, 61 (8th Cir.
1947), it was error to refuse to give an ingtruction requested by defendant on defendant’s defense theory
that plaintiff had failed to prove notice. Other cases of interest are: Denniston v. Burlington Northern,
Inc., 726 F.2d 391, 393-94 (8th Cir. 1984) (no plain error in instructing that the plaintiff wasrequired to
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prove notice); and Baynum v. Chesapeake & Ohio Railway Co., 456 F.2d 658, 660 (6th Cir. 1972)
(verdict for plaintiff upon sufficient evidence of notice rendered refusal of noticeingruction harmlesserror).

By way of illugtration, assume that plaintiff's submisson of negligence is that defendant failed to
provide reasonably safe conditions for work in that there was oil on the walkway (see Model Ingtruction
7.01 n.8). Assumefurther that defendant's theory of defenseisthat defendant did not know and could not
have known in the exercise of ordinary care that there was oil on the walkway. The defense theory
indruction for this defense might read asfollows. ™Y our verdict must be for defendant unlessit has been
proved by the greater weight of the evidence that defendant knew or by the exercise of ordinary care
should have known that therewas oil onthewalkway." In other words, anotice defense theory ingtruction
should specify the defect, condition or other circumstance so it will be clear what fact or facts must be
proved in order to establish notice.

Asan example of adefense theory instruction on reasonable foreseeability of harm, assumeacase
where plaintiff is daming occupationd lung disease caused by exposure to diesdl fumes. The negligence
submisson from the dements ingruction might read: "Defendant faled to provide reasonably safe
conditions for work in that plaintiff wasrepeatedly exposed to diesdl fumes.” Thedefensetheory ingruction
on foreseeability of harm might reed asfollows. "Your verdict must be for defendant unless it has been
proved by the greater weight of the evidence that defendant knew or by the exercise of ordinary care
should have known that repeated exposure to diesel fumeswasreasonably likely to causeharmto plaintiff.”

While notice and foreseeability of harm are common defense theories that can be accommodated
by the 7.02B format, this format is not limited to those particular theories. This format can be used to
specify any fact upon which the plaintiff bears the burden of proof and which fact is essentid to plantiff's
right to recover. Of coursg, it is up to the court to determine what those "essentid facts' might be under
the case law and under the circumstances of the particular case before the court.

The 7.02B format should not be used to specify afact upon which the defendant bears the burden
of proof. If the defendant bears the burden of proof to establish the defense theory, the 7.02C format
should be followed.

Notes on Use

L1 there are two or more defendants in the lawsLit, include this phrase and identify the defendant
againg whom the daim identified in this ingruction is mede.

2 Include this phrase and identify the claim represented in thisingtruction as "first," "second,” etc.,
only if more than one clam isto be submitted. See Introduction to Section 7 (discusson of relaionship
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among F.E.L.A. clamsfor generd negligence, violation of the Safety Appliance Act and violation of the
Boiler Ingpection Act).

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

4 Of coursg, it is an issue of substantive law as to what facts are essentia to plaintiff's right to

recover. Seethe examplesin the Committee Comments above for instructions on the defense theories of
failure to prove notice and failure to prove reasonable foreseegbility of harm.
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7.02C DEFENSE THEORY INSTRUCTIONS - AFFIRMATIVE DEFENSES

Y our verdict must be for defendant [(name of defendant)]® [on plaintiff's (identify dlaim to which
this ingtruction pertains as "firgt," "second,” etc.)? daim if dl of the following elements have been proved
by [the greater weight of the evidence] [a preponderance of the evidence]®:

[Ligt in numbered paragraphs each dement of any affirmative defense upon which the defendant
bears the burden of proof and which, if proved, entitles defendant to a verdict.]

Committee Comments

See Introduction and Committee Comments to the 7.02 series of defense theory ingtructions for
adiscusson of the generd principles underlying their use.

The 7.02C format isonly to be used for affirmative defenses where defendant bears the burden of
proof. For example, the affirmative defenses of release and statute of limitations sometimes turn on fact
issues to be resolved by the jury. The Committee has not undertaken to prepare modd ingtructions for
afirmadive defenses. If a particular case requires an affirmative defense ingruction, the elements of the
dfirmative defense should be submitted in separate paragraphs connected by "and." Evidentiary detall
should be avoided, but the ultimate factua issues to be resolved by the jury should be specified.

The 7.02C format should not be used in submitting the defense of contributory negligencewhich,
if proved, only reduces plaintiff's recovery. That defense should be submitted under Modd Instruction
7.03.

Assumption of the risk is no defense whatsoever because it has been abolished altogether in
F.E.L.A cases. 45U.S.C. § 54 (1994).

The defendant may request a defense theory ingtruction stating that if plaintiff's negligence wasthe
sole cause of hisinjury, he may not recover under the F.E.L.A. For adiscusson of the authoritieson sole
cause ingructions, see Modd Ingtruction 7.01, n.9. The Committee takes no position on whether asole
cause ingruction should be given in an F.E.L.A. case.

Noteson Use

L1f there are two or more defendantsin the lawsuit, identify the defendant to whom thisinstruction
applies.
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2 Include this bracketed language and identify the claim to which thisinstruction pertainsas "firs,"
"second," etc., only if morethan oneclaimis submitted and one or more of such clamsisnot subject tothe
affirmative defense.

3 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

196 7.02C



F.E.L.A. Cases -- Element, Defense and Damage I nstructions

7.03 F.E.L.A CONTRIBUTORY NEGLIGENCE

If you find in favor of plaintiff under Ingtruction _ (insert number or title of plaintiff's dements
ingruction) you must consider whether plaintiff [(name of decedent)]* was dso negligent. Under this
Ingtruction, you must assess a percentage of the total negligence? to [plaintiff] [(name of decedent)] [on
plaintiff's (identify daim to which thisingruction pertains as "firgt," "second,” etc.) clam againgt defendant
[(name of defendant)]]® if dl of the following éements have been proved by [the greater weight of the
evidence] [a preponderance of the evidence]*:

Firg, [plantiff] [(name of decedent)] (characterize the aleged negligent conduct, such as, "faled
to kegp a careful lookout for oncoming trains'),® and

Second, [plaintiff] [(name of decedent)] was thereby negligent, and®

Third, such negligence of [plaintiff] [(name of decedent)] resulted in whole or in part in [hig] [her]
injury.’

[If any of the above eements have not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then you must not assess a percentage of negligence to [plaintiff] [(name
of decedent)].]®

Committee Comments

Contributory negligenceisno bar to recovery under F.E.L.A., "but the damagesshal bediminished
by the jury in proportion to the amount of negligence attributable to such employee. .. ." 45U.S.C. 853
(1994).

In a F.E.L.A. case brought for injury or death caused by the railroad's violation of a "statute
enacted for the safety of employees,” contributory negligence will neither bar the plaintiff's recovery nor
reduce his or her damages. 1d. The Safety ApplianceAct (formerly 45 U.S.C. 88 1-16, recodified at 49
U.S.C. 88 20301-20304, 21302, 21304 (1994)), and the Boiler Inspection Act (formerly 45U.S.C. 88
22-23, recodified at 49 U.S.C. 88 20102, 20701 (1994)), are statutes enacted for the safety of
employees. Therefore, thisingtruction should not be submitted in aclaim brought for violation of the Boiler
Inspection Act (Modd Ingtruction 7.04) or for violation of the Safety Appliance Act (Modd Ingtruction
7.05). See Introduction to Section 7 (discussion of relaionship among Boiler Inspection Act, Safety
Appliance Act and F.E.LL.A.).
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Noteson Use
1 This contributory negligenceingtruction is designed for usein casesin which the employeg'sinjury
resulted in death as wdl as in cases in which the employee's injuries did not result in deeth. If the
employegsinjuries resulted in degth, identify the decedent by name.
2 The terms "negligent” and "negligence’ must be defined. See Modd Instruction 7.09.

3 Indlude this bracketed language and identify the claim to which thisinstruction pertains as"first,"
"sacond,” etc., only if more than one clam is submitted.

If there are two or more defendants in the lawsuit, identify the defendant againgt whom the clam
referred to in thisingruction is asserted.

4 Use the phrase which conforms to the language of the burden of proof instruction, Model
Instruction 3.04.

®> More than one act or omission aleged to congtitute contributory negligence may be here
submitted in the same way that aternative submissionsare made under Model Ingtruction 7.01. See Model
Instruction 7.01, n.6.

® If more than one act or omission is aleged as contributory negligence, then Paragraph Second
should be modified to read as follows:

Second, [plaintiff] [(name of decedent)] in any one or more of the ways described
in Paragraph First was negligent, and . . . .

" A dngle tandard of causation isto be applied to the plaintiff's negligence dlaim and the railroad's
dam of contributory negligence. Page v. . Louis Southwestern Railway Co., 349 F.2d 820, 822-24
(5th Cir. 1965).

8 This paragraph is optional. If requested, the court may add this paragraph.
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7.04 F.E.L.A.BOILER INSPECTION ACT VIOLATION

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify claim represented in this elementsingtruction as"firgt," "second,” etc.) daim)?if dl of thefallowing
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

Firgt, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]*: °

Second, the [locomotive] [boiler] [tender] [(identify part or gppurtenance of locomoative, boiler or
tender which isthe subject of the claim)]® a issue in the evidence was not in proper condition and safeto
operate without unnecessary peril to life or limb in that (identify the defect which is the subject of the
dam),” and®

Third, this condition resulted in whole or in part® in [injury to plaintiff] [death to (name of
decedent)].

If any of the above elements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].X°

['Your verdict must befor defendant if you find in favor of defendant under Ingtruction  (insert
number or title of affirmative defense intruction)].**

Committee Comments

The introduction to Section 7 discusses the rel ationship among the Boiler Ingpection Act (formerly
45 U.S.C. 88 22-23, recodified at 49 U.S.C. 88 20102, 20701 (1994)), the Safety Appliance Act
(formerly 45 U.S.C. 88 1-16, recodified at 49 U.S.C. 88 20301-20304, 21302, 21304 (1994)), and
F.E.L.A.,45U.SC. §51, 60 (1994).

Noteson Use

L If there are two or more defendantsin the lawstiit, include this phrase and identify the defendant
againg whom the clam represented in this dements indruction is made.

2 Include this phrase and identify the claim represented in this dements indruction as "firgt,"
"second,” etc., only if more than one clam isto be submitted.

3 Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.
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4 FE.L.A. providesthat therailroad "shdl beliablein damagesto any person sufferinginjury while
he is employed by such carrier ... ." 45U.S.C. § 51 (emphasis added). Inthetypica F.E.L.A. case,
thereisno dispute asto whether the injured or deceased person was an employee, and thislanguage need
not be included except to make the instruction more readable. However, when there is such adisputein
the case, the term "employeg’ mugt be defined. The definition must be carefully tailored to the specific
factua question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY (1958) be
used as a guide in a manner consstent with the federd authorities. See Kelley v. Southern Pacific
Company, 419 U.S. 318, 324 (1974) (discussion of RESTATEMENT (SECOND) OF AGENCY (1958) as
authoritative concerning meaning of "employee’ and "employed” under F.E.L.A., and as source of proper
jury indruction).

> |t may be argued the plaintiff was not acting within the scope of his or her railroad employment
at thetimeof theincident. If thereisaquestion whether the empl oyee waswithin the scope of employment,
paragraph First should provide asfollows:

Firgt, [plaintiff] [(name of decedent)] was an employee of defendant [(name of
defendant)] acting within the scope of (his) (her) employment at the time of (his) (her)
[injury] [death] [(describe the incident alleged to have caused injury or death)], and

If thisparagraph isincluded, the term " scope of employment” must be defined in relation to the factud issue
in the case. The RESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, S. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). In rare cases
it may be argued that the duties of the employee did not affect interstate commerce and thus are not
covered by the Act. Usudly if the employee was acting within the scope and course of his employment
for therailroad his conduct will be sufficiently connected to interstate commerce to be included within the
Act.

® The Boiler Inspection Act language of 49 U.S.C. § 2701, formerly 45 U.S.C. § 23, refersto the
"locomotive or tender and its parts and gppurtenances.” The court should sdlect the term which conforms
to the case. The court may choose to specificdly identify the specific part or appurtenance of the
locomotive, boiler or tender in a case in which mere reference to the locomoative, boiler or tender will not
adequately present the theory of violation.

" Counsdl should draft a concise statement of the Boiler Inspection Act violation dleged which is
smple and free of unnecessary language. Exampleswhich might be sufficient for aBoiler Act violation are:
"in that there was oil on thelocomotive catwalk;" or "in that the ladder on the locomotive was bent;" or "in
that the grab iron on the locomotive was loose."

200 7.04



F.E.L.A. Cases -- Element, Defense and Damage I nstructions

The Secretary of Trangportation is authorized to establish standards for equipment covered under
the Boiler Ingpection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co., 350 U.S.
318, 320-25 (1956); Lilly v. Grand Trunk Western R. Co., 317 U.S. 481, 486 (1943). Regulations
promulgated pursuant to this authority are found in Title 49 of the Code of Federd Regulations under the
Federal Railroad Adminigration (FRA) regulations. FRA regulations "acquirg]] the force of law and
become]] anintegrd part of theAct. ..." Lilly, 317 U.S. a 488. Such regulations have "the same force
as though prescribed intermsby thestatute,” Atchison T. & SF. Ry. Co. v. Scarlett, 300 U.S. 471, 474
(1937), and violation of such regulations "are violaions of the statute, giving rise not only to damage suits
by those injured, but also to money penalties recoverable by the United States.” Uriev. Thompson, 337
U.S. 163, 191 (1949) (citations omitted). If plaintiff's caseisbased on aviolation of such aregulation, the
plaintiff may request the court to replace Paragraph Second of the ingtruction with aparagrgph submitting
the regulation violation theory. See Eckert v. Aliquippa & Southern R. Co., 828 F.2d 183, 187 (3d Cir.
1987).

8 Both the Bailer Inspection Act and the Safety Appliance Act require that the equipment at issue
be "in use' a the time of the subject incident. The purpose of the "in uss" dement is to "exclude those
injuries directly resulting from the inspection, repair or servicing of railroad equipment located at a
maintenance fadility.” Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir. 1980); Steer
v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment a issueis"in use' at thetime of the subject incident isto be decided by the
court as a question of law and not by thejury. Pinkhamv. Maine Cent. R. Co., 874 F.2d 875, 881 (1st
Cir. 1989); citing Seer, supra, 720 F.2d a 977 n.4. Becausethe"in use' ement isaquestion of law
for the court, this instruction does not submit the question to the jury.

Numerous reported cases discuss this element of the Boiler Ingpection Act and Safety Appliance
Act, and caseswhich congrue the term "in use" under one act are authoritative for purposes of construing
the term under the other act. Holfester v. Long Island Railroad Company, 360 F.2d 369, 373 (2d Cir.
1966). Any attempt to here represent the cases on point is beyond the scope of these Notes on Use, and
counsd arereferred to the authorities for further discussion of this eement.

® Thesamestandard of "inwholeor in part" causation which appliesto generd F.E.L.A. negligence
cases prosecuted under 45 U.S.C. 8§ 51 aso applies to Boiler Inspection Act cases. Green v. River
Terminal Ry. Co., 763 F.2d 805, 810 (6th Cir. 1985) (citing Carter v. Atlantic & . Andrews Bay
Railway Co., 338 U.S. 430, 434 (1949)).

The defendant may request aningtruction stating that if plaintiff's negligence was the sole cause of

hisinjury, hemay not recover under F.E.L.A. New York Central R. Co. v. Marcone, 281 U.S. 345, 350
(1930); Meyers v. Union Pacific R. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to instruct
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jury, "if you find that the plaintiff was guilty of negligence, and thet the plaintiff's negligence was the sole
cause of hisinjury, then you must return your verdict in favor of defendant”). Such adefensemay dso arise
under the Boiler Ingpection and Safety Appliance Acts. See Beimert v. Burlington Northern, Inc., 726
F.2d 412, 414 (8th Cir.), cert. denied, 467 U.S. 1216 (1984).

Sole cause ingtructions have sometimes been criticized as unnecessary and as confusing. See
Flaniganv. Burlington Northern, Inc., 632 F.2d 880, 883 n.1 (8th Cir. 1980), cert. denied, 450 U.S.
921 (1981); Almendarez v. Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Page
v. S. Louis Southwestern Ry. Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no
position on whether a sole cause ingtruction should be given in an FE.L.A. case. If the court decides to
give a sole cause type ingruction, the following may be appropriate:

The phrase "in whole or in part” asused in [thisingtruction] [Ingruction  (datethe
titte or number of the plaintiff's e ementsingruction)] meansthat therallroad isrespongble
if [describe the alleged Boiler Inspection Act violation], if any, played any part, no matter
how small, in causing the plaintiff'sinjuries. This, of course, means that the railroad is not
responsble if any other cause, including plaintiff'sown negligence, was soldy responsible*

*Thisingruction may be givenas aparagraph in the plaintiff's dementsingruction or asa
Separate ingtruction.

Rogersv. Missouri Pac. R. Co., 352 U.S. 500, 507 (1957); Page v. &. Louis Southwestern Ry., 349
F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any modd ingtruction, if the court determinesthat some other ingtruction on the
subject is gopropriate, such an ingruction may be given.

10 This paragraph should not be used if Model Ingtruction 7.02A or 7.02B is given.

1 UssModd Ingruction 7.02C to submit affirmative defenses.
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7.05 F.EL.A.SAFETY APPLIANCE ACT VIOLATION

Your verdict must be for plaintiff [and againgt defendant (name of defendant)]® [on plaintiff's
(identify claim represented in this elementsingtruction as"firgt," "second,” etc.) daim)?if dl of thefallowing
elements have been proved by [the greater weight of the evidence] [a preponderance of the evidence]:

Firgt, plaintiff [(name of decedent)] was an employee of defendant [(name of defendant)]*>

Second, (specify the alleged Safety Appliance Act violation),® and’

Third, the condition described in paragraph Second resulted in whole or in part® in [injury to
plaintiff] [death to (name of decedent)].

If any of the above dements has not been proved by [the greater weight of the evidence] [a
preponderance of the evidence], then your verdict must be for defendant [(name of defendant)].®

['Your verdict must befor defendant if you find in favor of defendant under Indruction (insert
number or title of affirmative defense instruction))].2°

Committee Comments

The Introduction To Section 7 discussesthere ationship among the Boiler Inspection Act (formerly

45 U.S.C. 88 22-23, recodified 49 U.S.C. 88 20102, 20701), the Safety Appliance Act (formerly 45

U.S.C. 88 1-16, recodified 49 U.S.C. 88 20301-20304, 21302, 21304), and the F.E.L.A., 45 U.S.C.
8§51, et seq.

Noteson Use

L If there are two or more defendantsin the lawsuit, include this phrase and identify the defendant
agang whom the clam represented in this e ements ingtruction is made.

2 Include this phrase and identify the claim represented in this dements indruction as "firgt,"
"second,” etc., only if more than one clam isto be submitted.

3 Use the phrase which conforms to the burden of proof instruction, Mode Instruction 3.04.
4 The F.E.L.A. provides that therailroad "shdl beliablein damagesto any person suffering injury

while he is employed by such carrier ... ." 45 U.S.C. § 51 (1939) (emphasis added). In the typical
F.E.L.A. case, thereisno dispute asto whether theinjured or deceased person was an employee, and this
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language need not be included except to maketheingtruction morereadable. However, when thereissuch
adisputein the case, the term "employee’ must be defined. The definition must be carefully tailored to the
specific factua question presented, and it is recommended that RESTATEMENT (SECOND) OF AGENCY
(1958) be used as a guide in a manner consstent with the federd authorities. See Kelley v. Southern
Pacific Company, 419 U.S. 318, 324 (1974) (discussion of RESTATEMENT (SECOND) OF AGENCY
(1958) as authoritative concerning meaning of "employee’ and "employed” under the F.E.L.A. and as
source of proper jury ingtruction).

® It may be argued the plaintiff was not acting within the scope of his or her railroad employment
a thetimeof theincident. If thereisaquestion whether the employee waswithin the scope of employment,
paragraph First should provide asfollows:

Fird, [plaintiff] [(name of decedent)] was an employee of defendant [(name of
defendant)] acting within the scope of (his) (her) employment at the time of (his) (her)
[injury] [death] [(describe the incident aleged to have caused injury or deeth)], and

I thisparagraph isincluded, the term " scope of employment” must be defined in rdlation to the factud issue
in the case. The RESTATEMENT (SECOND) OF AGENCY (1958) is recognized as a guide. Wilson v.
Chicago, Milwaukee, S. Paul and Pac. R. Co., 841 F.2d 1347, 1352 (7th Cir. 1988). Inrare cases
it may be argued that the duties of the employee did not affect interstate commerce and thus are not
covered by the Act. Usudly if the employee was acting within the scope and course of his employment
for the rallroad his conduct will be sufficiently connected to interstate commerce to be included within the
Act.

® Counsdl should draft a concise statement of the Safety Appliance Act violaion dleged which is
ample and free of unnecessary language. An example of a concise statement which might be sufficient in
acase brought for violation of 49 U.S.C. § 20302(8)(2), formerly 45 U.S.C. § 4 (1988), is as follows:
"Third, the grab iron at issue in the evidence was not secure, and . . . ."

The Secretary of Transportation isauthorized to establish standards for equipment covered under
the Boiler Ingpection Act and the Safety Appliance Act. Shieldsv. Atlantic Coast LineR. Co., 350 U.S.
318, 320-25 (1956); Lilly v. Grand Trunk Western R. Co., 317 U.S. 481, 486 (1943). Regulations
promulgated pursuant to this authority are found in Title 49 of the Code of Federd Regulations under the
Federal Railroad Adminigration (FRA) regulations. FRA regulations”acquiretheforce of law and become
anintegra part of the Act...." Lilly, 317 U.S. at 488. Such regulations have "the sameforce asthough
prescribed intermsof the satute," Atchison, T. & S F. Ry. Co. v. Sarlett, 300 U.S. 471, 474 (1937),
and violation of such regulations "are violations of the satute, giving rise not only to damage suitsby those
injured, but aso to money pendtiesrecoverable by the United States.” Uriev. Thompson, 337 U.S. 163,
191 (1949) (citations omitted). If plaintiff's caseis based on aviolation of such a regulation, the plaintiff
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may request the court to replace Paragraph Second of the ingtruction with a paragraph submitting the
regulaion violation theory. See Eckert v. Aliquippa & Southern R. Co., 828 F.2d 183, 187 (3d Cir.
1987).

" Both the Boiler Inspection Act and the Safety Appliance Act require that the equipment a issue
be "in use' a the time of the subject incident. The purpose of the "in uss" dement is to "exclude those
injuries directly resulting from the inspection, repair or servicing of railroad equipment located at a
maintenance fadility.” Angell v. Chesapeake & O. Ry. Co., 618 F.2d 260, 262 (4th Cir. 1980); Steer
v. Burlington Northern, Inc., 720 F.2d 975, 976-77 (8th Cir. 1983).

Whether the equipment a issueis"in use' a thetime of the subject incident isto be decided by the
court as aquestion of law and not by thejury. Pinkhamv. Maine Cent. R. Co., 874 F.2d 875, 881 (1st
Cir. 1989) (citing Steer, supra, 720 F.2d at 977). Becausethe "in use' dement is a question of law for
the court, this ingtruction does not submit the question to the jury.

Numerous reported cases discuss this lement of the Boiler Inspection Act and Safety Appliance
Act, and cases which congtrue theterm "in usg" under one act are authoritative for purposes of construing
the term under the other act. Holfester v. Long Island Railroad Co., 360 F.2d 369, 373 (2d Cir. 1966).
Any attempt to here represent the cases on point is beyond the scope of these Notes on Use, and counsel
are referred to the authorities for further discussion of this dement.

8 Thestandard of "inwholeor in part" causation which gppliesto genera F.E.L.A. negligence cases
is the standard of causation which applies to F.E.L.A. cases premised upon violation of the Safety
Appliance Act. "Once this violaion is established, only causal relation is an issue. And Congress has
directed lighility if theinjury resulted in whole or in part’ from defendant's negligence or itsviolation of the
Safety Appliance Act." Carter v. Atlanta & . Andrews Bay Ry. Co., 338 U.S. 430, 434-35 (1949).

The defendant may request an ingruction stating thet if plaintiff's negligence was the sole cause of
hisinjury, he may not recover under the F.E.L.A. New York Central R. Co. v. Marcone, 281 U.S. 345,
350 (1930); Meyers v. Union Pacific RR. Co., 738 F.2d 328, 330-31 (8th Cir. 1984) (not error to
indruct jury, "if you find that the plaintiff was guilty of negligence, and that the plaintiff's negligence wasthe
sole cause of hisinjury, then you must return your verdict in favor of defendant™). Such adefensemay dso
arise under the Boiler Inspectionand Safety Appliance Acts. See Beimert v. Burlington Northern, Inc.,
726 F.2d 412, 414 (8th Cir. 1984).

Sole cause ingtructions have sometimes been criticized as unnecessary and as confusing. See

Flanigan v. Burlington Northern, Inc., 632 F.2d 880, 883-84 n.1 (8th Cir. 1980); Almendarez v.
Atchison, T. & SF. Ry. Co., 426 F.2d 1095, 1097 (5th Cir. 1970); Pagev. S. Louis Southwestern Ry.
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Co., 349 F.2d 820, 826-27 (5th Cir. 1965). The Committee takes no position on whether a sole cause
indruction should be giveninan F.E.L.A. case. If the court decidesto give a sole cause type ingtruction,
the following may be appropriate:

The phrase "in whole or inpart” asused in [thisindruction] [Indruction _ (Satethetitle
or number of the plaintiff's dements instruction)] means that the railroad is responsble if
[describe the aleged Safety Appliance Act violation], if any, played any part, no matter
how small, in causing the plaintiff'sinjuries. This, of course, means that the railroad is not
responsble if any other cause, including plaintiff'sown negligence, was soldly responsible*

*Thisingruction may be given as a paragrgph in the plaintiff'seementsingruction or asa
Separate ingtruction.

Rogersv. Missouri Pacific Railroad Co., 352 U.S. 500, 507 (1957); Page V. . Louis Southwestern
Ry., 349 F.2d 820, 826-27 (5th Cir. 1965).

Asisthe case with any mode ingruction, if the court determinesthat some other ingtruction on the
subject is gopropriate, such an ingruction may be given.

® This paragraph should not be used if Modd Ingtruction 7.02A or 7.02B is given.

10 Use Modd Ingtruction 7.02C to submit affirmative defenses.
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7.06A F.E.L.A. DAMAGES-INJURY TO EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum asyou find by the [(greeter
weight) or (preponderance)]* of theevidencewill fairly and justly compensate plaintiff for any damagesyou
find plaintiff sustained [and isreasonably certainto sustainin thefuture] as adirect result of the occurrence
mentioned in the evidence® [Y ou should consider the following eements of damages:*

1. The physicd pain and (mentd) (emotiond) suffering plaintiff has experienced (and is
reasonably certain to experiencein thefuture); the nature and extent of theinjury, whether
theinjury istemporary or permanent (and whether any resulting disability ispartia or totd),
(induding any aggravetion of a pre-existing condition);

2. The reasonable expense of medica care and supplies reasonably needed by and actually
provided to the plaintiff to date (and the present value of reasonably necessary medica
care and supplies reasonably certain to be received in the future);

3. The earnings plaintiff has lost to date (and the present vaue of earnings plaintiff is
reasonably certain to lose in the future);®

4, The reasonable vaue of household serviceswhich plaintiff has been unable to perform for
(hmsdf) (hersdf) to date (and the present value of household sarvices plantiff is
reasonably certain to be unable to perform for (himsdlf) (hersdf) in the future).]®:

[Remember, throughout your deliberations you must not engage in any speculation, guess, or
conjecture and you must not award any damages by way of punishment or through sympathy.]® [Y ou may
not include in your award any sum for court costs or attorneys fees)®

[If you assess a percentage of negligence to plaintiff by reason of Indtruction  (statethetitleor
number of the contributory negligence ingtruction),™ do not diminish the total amount of damages by the
percentage of negligence you assessto plaintiff. The court will do this]™*

Committee Comments

Model Ingtruction 7.06A should be used to submit damagesissuesin casesin which theemployee's

injurieswere not fatd. Model Ingtruction 7.06B should be used in casesin which the employeesinjuries

werefaal.

Thefind paragrgph of thisingruction tells the jury that the court will diminish the total amount of
damages in proportion to the amount of contributory negligence found. Thisingruction is consgtent with
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the Form of Verdict 7.08 which requiresthejury to assessplaintiff'stotal damagesand plaintiff's percentage
of contributory negligence. If contributory negligenceisnot submitted, thefina paragraph of 7.06A should
be diminated. Also, it should be diminated for claims submitted under the Boiler Inspection Act and the
Safety Appliance Act.

Noteson Use
1 Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.
2 Include this language if the evidence supports a submission of any item of future damage.

3 The language "as a direct result of the occurrence mentioned in the evidence" should be deleted
and replaced whenever there is evidence tending to prove that the employee suffered the subject injuries
in an occurrence other than the one upon which the railroad's liability is premised. In such cases, the
language "as a result of the occurrence mentioned in the evidence' should be replaced with a concise
description of the occurrence upon which the railroad's ligbility is premised. An example of such a case
isoneinwhich the plaintiff alegesthat hisinjurieswere suffered in afal at the work place, and therailroad
dams the injuries were suffered in a car accident which was not job related. The following would be
appropriate language to describe the occurrence upon which ligbility is premised: "as adirect result of the
fdl on (the date of the fdl)."

“ This lit of damages is optiona and is intended to include those items of damage for which
recovery is commonly sought in the ordinary F.E.L.A. case. Thislig isnot intended to exclude any item
of damageswhichissupported in evidenceand theauthorities. If the court electsto list items of damage
in the damages instruction, there must, of course, be evidence to support each item listed.

® For the relationship between lost future earnings and lost earning capacity, see Gorniack v.
National R. Passenger Corp., 889 F.2d 481, 483-84 (3d Cir. 1989); DeChico v. Metro-North
Commuter RR, 758 F.2d 856, 861 (2d Cir. 1985); Wilesv. New York, Chicago & S. Louis Railroad
Co., 283 F.2d 328, 331-32 (3d Cir.), cert. denied, 364 U.S. 900 (1960); Downie v. United States
Lines Co., 359 F.2d 344, 347 (3d Cir. 1966) (if permanent injuries result in impairment of earning
capacity, plantiff is entitled to rembursement for such impairment including, but not limited to, probable
loss of future earnings). If the court determines that the case is one in which the jury should be ingtructed
on the distinction between loss of future earnings and loss of earning capacity, this modd ingtruction may
be modified accordingly. Otherwise, suchissue can beleft to argument. Situationsin which thisdigtinction
arises may berare.

® The reasonable value of household services which the injured employeeisunableto perform for
himsdf or hersdlf isacompensableitem of pecuniary damages. See Cruzv. Hendy Intern. Co., 638 F.2d
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719, 723 (5th Cir. 1981) (case decided under the Jones Act, 46 U.S.C. 8 688 (1982), which specifically
incorporates the F.E.L.A. and where it was stated that the plaintiff may recover "the cost of employing
someone else to perform those domestic services that he would otherwise have been able to render but
isnow incapable of doing."); cf. Hysdll v. lowa Public Service Co., 559 F.2d 468, 475 (8thCir. 1977).

" If the evidence supports a charge that the plaintiff has failed to mitigate his or her damages, the
fallowing paragraph should be included &fter the last listed item of damage, or after the generd damage
ingtruction paragraph if the court chooses not to list items of damage:

If you find that defendant has proved by [the greater weight of the evidence] [apreponderance of
the evidence] that plaintiff hasfailed to take reasonable sepsto minimize (his) (her) damages, then
your award mugt not include any sum for any amount of damage which you find plaintiff might
reasonably have avoided by taking such steps.

In Kauzlarich v. Atchison, Topeka & Santa FeRy. Co., 910 SW.2d 254 (Mo. banc 1995), it washeld
to bereversbleerror to refuseto give therailroad's proposed mitigation instruction that " closdly follow[ed]"
the above ingruction. 1d. a 256. The court held that as amatter of federal substantive law, the railroad
was entitled to a mitigationingtruction when there was evidence to support it. 1d. at 258. The burden of
pleading and proving failure to mitigete is on the defendant. Sayre v. Musicland Group, Inc., 850 F.2d
350, 355-56 (8th Cir. 1988); Modern Leasing v. Falcon Mfg. of California, 888 F.2d 59, 62 (8th Cir.
1989).

8.9 These ingtructions may aso be added.

10 See Modd Instruction 7.03. Notethat contributory negligence may not be submitted for claims
adleging violation of the Bailer Ingpection Act or Safety Appliance Act.

11f Modd Ingtruction 7.08, Form of Verdict, is used, then this paragraph must be given because

contributory negligence is submitted. If the dternative Form of Verdict set out in Committee Comments
to 7.08 is used, this paragraph should not be used.
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7.06B F.E.L.A.DAMAGES-DEATH OF EMPLOYEE

If you find in favor of plaintiff, then you must award plaintiff such sum asyou find by the [(greeter
weight) or (preponderance)]* of the evidence will fairly and justly compensate [here identify the
beneficiaries]? for (his, her, their) damageswhich can be measured in money which you find (he, she, they)
sustained as a direct result of the death of (name of decedent).® [You should consider the following
elements of damages:*

1 The reasonable value of any money, goods and services that (name of decedent) would
have provided (name of beneficiaries) had (name of decedent) not died on (date of degth).
[ These damages include the monetary vaue of (name of child beneficiaries)'s loss of any
care, attention, instruction, training, advice and guidance from (name of decedent).]®

2. Any conscious pain and suffering you find from the evidence that (name of decedent)
experienced as aresult of [his] [her] injuries®

3. The reasonable expense of medical care and supplies reasonably needed by and actualy

provided to (name of decedent).]®

Your award must not include any sum for grief or bereavement or the loss of society or
companionship.’

Any award you make for the value of any money and services which you find from the evidence
that (name of decedent) would have provided (name of each beneficiary) in the future should be reduced
to present vaue. Any award you makefor the value of any money and servicesyou find from the evidence
that (name of decedent) would have provided (name of beneficiary) betweenthe date of [his] [her] death
on (date of death) and the present should not be reduced to present value®

[Remember, throughout your deliberations you must not engage in any speculation, guess, or
conjecture and you must not award any damages by way of punishment or through sympathy.]° [Y ou may
not include in your award any sum for court costs or atorneys fees]'

[1f you assess a percentage of negligence to (name of decedent) by reason of Ingtruction
(state the number of the contributory negligenceingtruction),** do not diminish the total amount of damages
by the percentage of negligence you assess to (name of decedent). The court will do this]*
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Committee Comments

Thisingruction should be used to submit damages in cases in which the employegs injurieswere
fatd. Modd Ingruction 7.06A should be used in cases in which the employee'sinjuries were not fatd.

Thefind paragraph of this indruction tells the jury that the court will diminish the totd amount of
damages in proportion to the amount of contributory negligence found. Thisindruction is consgtent with
Formof Verdict 7.08 which requiresthe jury to assess plaintiff'stota damages and decedent's percentage
of contributory negligence. If contributory negligenceis not submitted thefina paragraph of 7.06B should
be diminated. Also, it should be diminated for clams submitted under the Boiler Ingpection Act and the
Safety Appliance Act.

Noteson Use
! Use the phrase which conforms to the burden of proof instruction, Model Instruction 3.04.

2 A death action under the F.E.L.A. is brought by a persona representative, as plaintiff, for the
bendfit of specific beneficiaries. The persond representative brings the action "for the benefit of the
survivingwidow or husband and children of such employee; and, if none, then of such employee's parents,
and, if none, then of the next of kin dependent upon such employes, ... ." 45U.S.C. §51 (1939).

3 See 3Edward J. Devitt, et al., FEDERAL JURY PRACTICEAND INSTRUCTIONS: Civil §94.25 (4th
ed. 1987). Damagesin an F.E.L.A. degth action "are such as flow from the deprivation of the pecuniary
benefits which the beneficiaries might have reasonably received if the deceased had not died from his
injuries” Michigan Central R. Co. v. Vreeland, 227 U.S. 59, 70 (1913). "No hard and fast rule by
which pecuniary damages may in dl cases be measured is possible. . .. Therulefor the measurement of
damages mugt differ according to the rel ation between the parties plaintiff and thedecedent, . .. ." 1d., 227
U.S. at 72; cf. Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629 (1915).

4 This list of damages is optiond and is intended to include those items of damage for which
recovery iscommonly sought in the ordinary F.E.L.A. case. Thislig isnot intended to exclude any item
of damageswhichissupported in evidence and theauthorities. If the court electsto list items of damage
in the damages instruction, there must, of course, be evidence to support each item listed.

®Inan FEL.A. death case, recovery is limited to pecuniary losses. The items specified in the
bracketed sentence have been deemed pecuniary lossesin the case of a child beneficiary. The recovery
may be different in the case of agpouse, parent or an adult child. Michigan Central R. Co. v. Vreeland,
227 U.S. 59, 70 (1913); Norfolk & Western R. Co. v. Holbrook, 235 U.S. 625, 629 (1915); Kozar v.
Chesapeake and Ohio Railway Co., 449 F.2d 1238, 1243 (6th Cir. 1971).
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® The items of damage set forth in paragraphs 2 and 3 are recoverable by the personal
representative on behaf of the spouse, children or parents of the decedent, if supported by the evidence.
If theclaimisbrought by the persona representative on behdf of next of kin other than the spouse, children
or parents, then dependency upon decedent must be shown, and the indructionswill require modification
to submit that issueto thejury. Thedementsingtruction might be modified to submit the dependency issue.
45 U.S.C. 859 (1910); Auld v. Terminal R.R. Assoc. of . Louis, 463 S.W.2d 297 (Mo. 1970), cert.
denied, 401 U.S. 940 (1971); Jensenv. Elgin, Joliet & EasternR. Co., 24 111.2d 383, 182 N.E.2d 211
(1962).

Funerd expenses may not be included in damages awarded in F.E.L.A. actions under either a
45 U.S.C. 8§ 51 death action or a45 U.S.C. § 59 surviva action. Philadelphia & RR. v. Marland,
239 Fed. 1, 11 (3d Cir. 1917), cert. denied, 245 U.S. 671 (1918); DuBose v. Kansas City Southern
Ry. Co., 729 F.2d 1026, 1033 (5th Cir.), cert. denied, 469 U.S. 854 (1984); Heffner v. Pennsylvania
RR. Co., 81 F.2d 28, 31 (2d Cir. 1936); Frabutt v. New York C. & S. L. RR., 84 F. Supp. 460, 467
(W.D. Pa. 1949).

" Michigan Central R. v. Vredland, 227 U.S. 59, 70 (1913).

8 Future pecuniary benefits in an F.E.L.A. death case should be awarded at present vaue.
Chesapeake & O.R. Co. v. Kelly, 241 U.S. 485, 489-90 (1916); cf. . Louis Southwestern Ry. Co.
v. Dickerson, 470 U.S. 409 (1985).

9 10 These ingtructions may aso be added.

11 Modd Instruction 7.03 submits the issue of contributory negligence.

12 1f Modd Ingtruction 7.08, Form of Verdict, is used, then this paragraph must be given when

contributory negligence is submitted. If the dternative Form of Verdict set out in Committee Comments
to 7.08 is used, this paragraph should not be used.
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7.06C F.E.L.A. DAMAGES-PRESENT VALUE OF FUTURE LOSS

If you find that plaintiff is reasonably certain to lose [earnings in the future] [or to incur medica
expenses in the future], then you must determine the present vaue in dollars of such future damage, Snce
the award of future damages necessarily requiresthat payment be made now in one lump sum and plaintiff
will have the use of the money now for aloss that will not occur until some future date. 'Y ou must decide

what those future losses will be and then make a reasonable adjustment for the present value.
Committee Comments

Inan F.E.L.A. case"an utter failure to ingtruct the jury that present vaue is the proper measure of
adamage avard iserror.” . Louis Southwestern Ry. Co. v. Dickerson, 470 U.S. 409, 412 (1985);
Monessen Southwestern Ry. Co. v. Morgan, 486 U.S. 330, 339-40 (1988). If requested, such an
ingruction must be given. However, "no single method for determining present vaue is mandated by
federa law." Dickerson, 470 U.S. at 412. See also Beanland v. Chicago, Rock Island & Pacific
Railroad, 480 F.2d 109, 114-15 (8th Cir. 1973); 3 Edward J. Devitt, et a., FEDERAL JURY PRACTICE
AND INSTRUCTIONS: Civil 8§ 85.11 at 325-26 (4th ed. 1987).

Only future economic damages are to be reduced to present value. Past economic damages and
future noneconomic damages are not to be reduced to present value. See Chesapeake & Ohio R. Co.
v. Kelly, 241 U.S. 485, 489 (1916).

InFlaniganv. Burlington Northern, Inc., 632 F.2d 880, 885 (8th Cir. 1980), cert. denied, 450
U.S. 921 (1981), the court stated that the jury should not be instructed to reduce damages for future pain
and suffering to present value.

Model Ingtruction 7.06C contemplates that the court will alow evidence and jury argument about
the proper method for calculating present value. If additiond ingtruction on the definition of present vaue
or factors to be considered is deemed appropriate, see, e.g., Fifth Circuit Pattern Jury Instructions -
Civil, Instruction 15.3(c) (West 1998); and ArkansasModel JuryInstructions-AMI Civil 3d, AMI 2219
(1989).
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7.06D F.E.L.A.DAMAGES-INCOME TAX EFFECTS OF AWARD

The plaintiff will not be required to pay any federa or state income taxes on any amount that you
award.

[When cdculaing lost earnings, if any, you should use after-tax earnings]*
Committee Comments

If requested, the jury must be instructed that the verdict will not be subject to income taxes.
Norfolk & Western Ry. Co. v. Liepelt, 444 U.S. 490, 498 (1980); Gander v. FMC Corp., 892 F.2d
1373, 1381 (8th Cir. 1990); Paquette v. Atlanska-Plovidba, 701 F.2d 746, 748 (8th Cir. 1983).
Furthermore, the Supreme Court in Norfolk & Western Ry. Co. v. Liepelt, supra, stated that the jury
should base its award on the "after-tax" vaue of lost earnings in determining lost earnings. The Court
stated:

The amount of money that a wage earner is able to contribute to the support of his family is
unquestionably affected by the amount of the tax he must pay to the Federd Government. Itishis
after-taxincome, rather than hisgrossincome beforetaxes, that providesthe only realistic measure
of ability to support hisfamily.

444 U.S. at 493.

Notes on Use

! This sentence should be givenif thereis evidence of both gross and net earnings and thereis any
danger that the jury may be confused as to the proper measure of damages.
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7.07 (Reserved for Future Use)
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7.08 FORM OF VERDICT - CONTRIBUTORY NEGLIGENCE SUBMITTED
VERDICT*
Note: Complete this form by writing in the name required by your verdict.

Onthe dain? of plaintiff [(name of plaintiff)] againgt defendant [(name of defendant)], we, thejury
find in favor of:

Haintiff [(name of plaintiff)] or Defendant [(name of defendant)]
Note: Complete the next paragraph only if the aove finding isin favor of plantiff.

We, the jury, assess the totd damages of plaintiff [(name of plaintiff)] at $
DO NOT REDUCE THISAMOUNT BY THE PERCENTAGE OF NEGLIGENCE, IF ANY, YOU
FIND IN THE NEXT QUESTION.

Note: If you do not assess a percentage of negligence to [plaintiff] [(name of decedent)] under
Ingtruction____ (state the number or title of the contributory negligenceingtruction), then
write"0" (zero) in the blank in the following paragraph. If you do assess apercentage of
negligence to [plaintiff] [(name of decedent)] by reason of Indtruction __ (dtate the
number or title of contributory negligence ingruction), then write the percentage of
negligence in the blank in the following paragraph. The court will then reduce the tota
damages you assess above by the percentage of negligenceyou assessto [plaintiff] [(name
of decedent)].

We, the jury, find [plaintiff] [(name of decedent)] to be % negligent.
Committee Comments
This form of verdict can be used in F.E.L.A. negligence cases when contributory negligence is
submitted. InF.E.L.A. caseswhere contributory negligence is not submitted and in Boiler Inspection Act
and Safety Appliance Act cases use Form of Verdict 7.08A.

In casesin which the issue of contributory negligence has been submitted to the jury, and the jury
has been ingructed to make findings on the issues of contributory negligence and damages, there is a
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question whether the jury or the court should perform the computations which reduce the totd damages
by the percentage of contributory negligence found. The plain language of 45 U.S.C. 8 53 (1908) is that
"the damages shdl be diminished by the jury . .. ." (Emphasisadded.) This Committeeis not aware of
any case specificdly prohibiting a form of verdict which dlows the jury to determine the percentage of
plantiff's negligence and permitsthe court to perform the mathematica caculation. Statejurisdictionssuch
as Arkansas and Missouri, and somefederd courts, ingtruct thejury to reduce the total damage award by
the percentage of contributory negligence beforerendering agenera verdict for thereduced amount of total
damages. Wilsonv. Burlington Northern, Inc., 670 F.2d 780, 782-83 n.1 (8th Cir.), cert. denied, 457
U.S. 1120 (1982) (jury instructed to perform contributory negligence reduction computation and to return
generd verdict for damage award in reduced amount); note 3 Edward J. Devitt, et a., FEDERAL JURY
PRACTICE AND INSTRUCTIONS: Civil 88 94.18 & 94.21 (4th ed. 1987).

Another means to the same result is for the jury to separately set forth the percentage of
contributory negligence and the total amount of damages without reduction for contributory negligence.
With this information the court will perform the contributory negligence damage reduction caculaion in
arriving a itsjudgment. 